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In the Court of Appeals of the District of Columbia. 


Henry 0. Towles et al., Appellants, 

vs. 

Charles B. Tanner. 


No. 1271. 


a Supreme Court of the District of Columbia: 

Charles B. Tanner, Plaintiff, ) 

vs. I 

Gilbert B. Towles, Henry 0. Towles, No. 43464. At Law. 
Charles C. Bryan, and Zenas C. Robbins, 

Defendants. 


United States op j.4.merica. 
District of Golurahia^ 


} 


ss: 


Be it remembered, that in the supreme court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit:— 


1 Declaration. 

Filed November 20, 1899. 

In the Supreme Court of the District of Columbia. 

Charles B. Tanner, Plaintiff, I 

vs. 1 

Gilbert B. Towles, Henry O. Towles, > At Law. No. 43464. 

Charles C. Bryan, and Zenas C. Robbins, | 

Defendants. J 

The plaintiff, Charles B. Tanner, sues the defendants, Gilbert B. 
Towles, Henry 0. Towles, Charles C. Bryan and Zenas C. Robbins 
for money payable by the said defendants to the said plaintiflP, for that 
heretofore, to wit on the 24th day of July in the year of 1899, at the 
city of Washington in the District of Columbia, the said defendants, 
Gilbert B. Towles, by the name of G. B. Towles, Henry 0. Towles 
and Charles C. Bryan, by the name of C. C. Bryan by their certain 
promissory note, bearing the said date and by the said defendants 
subscribed, and now overdue and unpaid, for value received, jointly 
and severally promised to pay to the order of the said Zenas C. 
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Robbins, the sum of one thousand dollars in three months after the 
said date, at the Lincoln national bank, with interest on the said 
sum at the rate of six per cent, per annum until paid, and after¬ 
wards, to wit, on the day aforesaid, before maturity of the said note, 
at the place aforesaid, the said defendant, Zenas C. Robbins, en¬ 
dorsed the said note and delivered the same to the said plaintiff, 
and that afterwards upon the da}’’ of the maturity of the said 

2 note, the same was duly presented for payment and payment 
thereof was duly demanded at the said Lincoln national bank, 

and payment thereof was refused, whereupon the said plaintiff 
caused due protest to be made and notice thereof to be given to the 
said defendant Zenas C. Robbins; and the said plaintiff avers that 
the said defendants did not, nor did either or any of them pay the 
said note or the amount thereof nor any part of the said amount, 
nor has or have either or any of them paid the same, but the same 
remains wholly due and unpaid. 

And the said plaintiff claims on account thereof the sum of one 
thousand dollars with interest at the rate of six per cent, per annum 
from the said 2-4th day of July in the year 1899, together with the 
costs of this suit and the costs of the pi*otest aforesaid, being two 
dollars and twenty-two cents. 

2. And the said plaintiff farther sues the said defendants for 
other money payable by the said defendants to the said plaintiff, 
for that, heretofore, to wit, on the 21st day of June in the year 1899, 
at the city of Washington in the District of Columbia, the said 
defendant, Gilbert B. Towles, by the name of G. B. Towles, by his 
certain promissory note, bearing the said date and now overdue and 
unpaid and by the said defendant subscribed for value received, 
promised to pay to the order of the said defendant, Zenas C. Robbins, 
the sum of one thousand dollars, three months after the said date at 
the Lincoln national bank, with interest on the said sum at the 
rate of six per cent, per annum until paid, and that afterwards, to 
wit, on the day aforesaid, and before the maturity of the said note, 
the said defendant Zenas C. Robbins, endorsed the said note and 
delivered the same to the said defendant, Henry 0. Towles, 

3 and that afterward and before the maturity of the said note, 
the said defendant, Henry 0. Towles, endorsed and delivered 

the same to the defendant, Charles O. Brvan ; and that afterwards 
and before the maturity of the said note, the said defendant, Charles 
C. Brvan, bv the name of C. C. Brvan, endorsed and delivered the 
same to the said plaintiff; and that afterwards, upon the day of the 
maturity of the said note, the same was duly presented for payment 
and payment thereof was duly demanded at the said Lincoln 
national bank, and payment thereof was refused, whereupon the 
said plaintiff caused due protest to be made and notice thereof to be 
given to the said defendants, Zenas C. Robbins, Henry O. Towles 
and Charles C. Bryan; and the said plaintiff avers that the said 
defendants did not, nor did either or any of them pay the said note 
or the amount thereof, nor any part of the said amount, nor has 
or have either or any of them paid the same, but the same remains 
wholly due and unpaid. 
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And the said plaintiff claims on account thereof the sum of one 
thousand dollars with interest at the rate of six per cent, per annum 
from the said 21st day of June in the year of 1899, together with the 
costs of this suit, and the costs of the protest aforesaid being two 
dollars and forty-two cents. 

3. And the said plaintiff further sues the said defendants for 
money payable to the said plaintiff by the said defendants for goods 
sold and delivered by the said plaintiff to the said defendants and 
for work done and materials provided by the said plaintiff for the 
said defendants at their request, and for money lent by the said 
plaintiff to the said defendants, and for money had and received by 
the said defendants for the use of the said plaintiff, and for 

4 money found to be due from the said defendants to the said 
plaintiff upon accounts stated between them, and for money 

paid by the said plaintiff for the said defendant- at their request; 
and the said plaintiff claims on account thereof the sum of two 
thousand and four dollars and sixty-four cents with interest on one 
thousand dollars, parcel of the said sum, from the 21st day of June 
in the year 1899, at the rate of six per cent, per annum, and with 
interest upon one thousand dollars, other parcel of the said sum, 
from the 24th day of July in the year 1899, together with the costs 
of this suit. 

WM. B. MATTHEWS, 

C. A. KEIGWm, 

Attorneys for Plaintiff, 

The defendants are to plead to the foregoing declarations on or 
before the 20th day, exclusive of Sundays and legal holidays, occur¬ 
ring after the day of service hereof; otherwise judgment. 

WM. B. MATTHEWS, 

C. A. KEIGWIN, 

Attorneys for Plaintiff. 

District op Columbia, I . 

County of Washington^ j 

Personally appeared before me, the subscriber, a notary public in 
and for the District aforesaid, Charles B. Tanner, who, being first 
duly sworn, deposed and on his oath said: 

5 That he is the person named as plaintiff in the foregoing 
declaration. 

That this cause of action in this suit arises upon two certain prom- 
issor}’^ notes, described respectively in the first and second counts of 
the foregoing declaration; that by one of the said notes, being that 
mentioned and described in the first count of the said declaration, 
the said defendants, Gilbert B. Towles, Henry 0. Towles and Charles 
C. Bryan, promised to pay to the order of the defendant Zenas C. 
Robbins one thousand dollars in three months after the 24th day of 
July, 1899, with interest thereon at the rate of six per cent, per 
annum until paid; that the said note was before maturity thereof 
sold, endorsed and transferred by the said Zenas C. Robbins to affi- 
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aut, the said plaintiff for a valuable consideration, that by the 
other of the said notes, being that mentioned and described in the 
second count of the foregoing declaration, the said defendant, Gilbert 

B. Towles promised to pay to the order of the said defendant Zenas 

C. Robbins, the sum of one thousand dollars in three months from 
the 21st day of June, 1899, with interest thereon at the rate of six 
per cent, per annum ; that the said note before maturity thereof 
was endorsed by the said defendant Zenas C. Robbins to the de¬ 
fendant Henry 0. Towles, and by the said defendant was endorsed 
to the said defendant, Charles C. Bryan ; and that before the maturity 
of the said note, the said defendant, Charles C. Bryan, sold, endorsed 
and transferred the same, for a valuable consideration to the said 
plaintiff; that the said plaintiff caused the said notes upon the re¬ 
spective days upon which they severally matured, to be duly 

6 presented for payment and payment thereof to be duly de¬ 
manded at the Lincoln national bank in the city of Washing¬ 
ton, the said bank being the place of payment fixed by and named 
in the said notes, but payment of each and both of the said notes 
was refused, whereupon the said plaintiff caused due protest on ac¬ 
count thereof to be made, and due notice of the said protest to be 
given to each and all of the defendants, who had endorsed the said 
notes. 

And affiant further says that the said defendants have not paid, 
nor has or have either or any of them paid the said notes or either 
of them, or the amount due upon either or any part thereof, but the 
same remains wholly due and unpaid, and that he, the said affiant, 
purchased the said notes from the respective holders of the same in 
good faith and for a valuable consideration and without knowledge 
or notice of anv defect in either of the said notes or of any defense 
thereto. 

And the said affiant, plaintiff as aforesaid, claims on account 
thereof and says that there is justly due him from the said defend¬ 
ants, exclusive of all set-offs and just grounds of defense, the sum of 
two tliousand dollars, with interest at the rate of six per cent, per 
annum on one thousand dollars, from the 21st day of June 1899, and 
on one thousand dollars from the 24th day of July 1899, together 
with the costs of this suit and the costs of protesting the said notes, 
amounting to four dollars and sixty-four cents. 

CHARLES B. TANNER. 


Subscribed and sworn to before 
1899. 

[seal.] 


me this 20th day of November, 

JOHN B. RANDOLPH, 

Notary Public, 
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7 Separate Plea of DefH Zenos C, Rohhins. 

Filed December 15,1899. 

In the Supreme Court of the District of Columbia. 

Charles B. Tanner 1 

m. V At Law. No. 43464. 

Gilbert B. Towles et al. j 

1. The defendant, Zenas C. Robbins, for plea to the plaintiff’s 
declaration, says that he did not promise as alleged. 

• 2. For further plea to the said declaration, the defendant Zenas 
C. Robbins says he did not endorse as alleged. 

3. For further plea to the second count of the plaintiff’s declara¬ 
tion, this defendant says that the promissory note therein described 
was not endorsed or delivered to the plaintiff as therein alleged. 

4. And for further plea to the said declaration, this defendant 
says that he is not indebted as alleged. 

J. J. DARLINGTON, 
Attorney for Defendant Zenas 0, Robbins, 

District of Columbia, ss : 

I, Zenas C. Robbins, on oath say that I am one of the defendants 
to the declaration in the above-entitled cause; that, as to the prom¬ 
issory note described in the first count of the declaration, namely, 
the promissory note made, or bearing date, on the 24th day 

8 of July, 1899,"executed by the defendants Gilbert B. Towles, 
Henry 0. Towles and Charles C. Bryan, for $1000, and pay¬ 
able three months after its date, I never endorsed the same, nor any 
other note for said amount, made by the said defendants, bearing 
the said date, or any other date in the said month of July, 1899. 
According to my best knowledge, information and belief, I never at 
any time endorsed any promissoiy note executed by the said three 
defendants, and this I expect to be able to prove at any trial of the 
above-entitled cause. 

With regard to the note described in the second count of the dec¬ 
laration, namely, the note either made or bearing date on the 21st 
day of June, 1899, the defendant Gilbert B. Towles being the maker 
thereof, and payable to my order, I on oath say that, in the month 
of June, 1899,1 did endorse several notes made by the said Gilbert 

B. Towles to my order for small sums ; but, according to my best 
knowledge, information and belief, I never endorsed any note in 
the month of June, or bearing date at any time in said month, for 
the sum of $1000; and, as I am further informed and belie/ and 
expect to prove at any trial of this cause, my codefendant Charles 

C. Bryan never endorsed or delivered such a note to the plaintiff, as 
alleged in said declaration. 
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I further on oath say that I.ain not indebted to the plaintiff in 
the sums claimed by him in his said declaration, or in any other 
sum or sums whatsoever as therein alleged. 

ZENAS C. ROBBINS. 


Subscribed and sworn to before me this 15th day of December, 
A. D. 1899. 

JOHN R. YOUNG, Cleric. 


9 Pleas of Defendant Towles. 

Filed December 15,1899. 

In the Supreme Court of the District of Columbia. 

Charles B. Tanner, Plaintiff, ) 

vs. > At Law. No. 43464. 

Gilbert B. Towles et al.. Defendants, j 

1. The defendant Henry 0. Towles for plea to the plaintiff’s dec¬ 
laration says that he did not undertake or promise in manner and 
form as the said plaintiff in his declaration has alleged. 

2. And for further plea to said declaration said defendant Henry O. 
Towles says that he is not and never was indebted as the said 
plaintiff has in his declaration alleged. 

WALTER C. CLEPHANE, 
Atto7me]/ for Defendant Henry 0. Toioles. 

District of Columbia, ss: 

Henry O. Towles being first duly sworn, deposes and says that 
he is one of the defendants in the above-entitled cause, and that he 
has a complete defence therein and denies the right of the plaintiff 
to recover any portion of his claim as set forth in his declaration 
and affidavit of merits. 

10 That affiant never signed or executed such a paper as 
the promissory note described in the first count of the plain- 

tifiTs declaration; and that affiant never signed or executed any 
other note for said amount to which the names of Gilbert B. Towles, 
Henry 0. Towles and Charles C. Bryan are subscribed and which 
was endorsed by the said Zenas C. Robbins, in tlie month of July 
1899. And affiant further says that if the said plaintiff has in his 
possession a paper such as described by him in the first count of his 
declaration, said paper does not bear the true and genuine signature 
of this affiant. 

Affiant further says with respect to the alleged promissory note 
described in the second count of said declaration, that to the best 
of his knowledge, information and belief he never endorsed any note 
in the said month of June for as large a sum as one thousand dol- 
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lars, bearing the signature of said Gilbert B. Towles. Affiant 
admits that during said month he did endorse several notes made 
by the said Gilbert B. Towles, but none of said notes were for a 
larger sum than a few hundred dollars. Affiant further says that 
within the last four days it has come to his knowledge for the first 
time that the said Gilbert B. Towles has, during the summer of 
1899, greatly raised the amounts, changed tlie dates, and materially 
altered a number of promissory notes endorsed by said affiant, and 
subsequent to affiant’s endorsement thereof; that said Gilbert B. 
Towles has confessed to this affiant to having raised at least thirteen 
notes bearing affiant’s endorsement during said summer, but said 
Gilbert B. Towles has not furnished to affiant a statement contain¬ 
ing a description of said thirteen notes, and affiant is not able 
11 to describe same with certainty. Affiant believes and there¬ 
for- avers that tlie note described in the second count of said 
declaration has been raised in amount and materially altered by 
said Gilbert B. Towles subsequent to affiant’s endorsement thereof. 

Affiant further says that he is not indebted to the plaintiff in the 
sums claimed by him in said declaration or in any other sum or 
sums whatever ; and affiant expects to be able to prove at any trial 
of the above-entitled cause the facts set forth in this affidavit. 

HENRY 0. TOWLES. 


Subscribed and sworn to before me on this 15th day of December, 
A. D. 1899. 


[seal.] 


OSCAR LUCKETT, 

Notary Public^ D. G. 


Pleas and Affidavit of 0. C, Bryan, 

Filed December 15,1899. 

In the Supreme Court of the District of Columbia. 

Charles B. Tanner, Plaintiff, ] 

vs. V At Law. No. 43464. 

Gilbert B. Towles et al., Defendants, j 

The defendant Charles C. Bryan says that he did not promise or 
undertake in manner and form as alleged in the first, second and 
third counts of the plaintiff’s declaration. 

12 And for further plea the said defendant says that he is not 
nor was he ever indebte*d unto the plaintiff in manner and 
« form as alleged, in the first, second and third counts of the said 
declaration. 

F. P. B. SANDS, 

Attorney for Defendant Charles G. Bryan, 
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District of Columbia, To wit: 

Charles C. Bryan, being duly sworn according to law deposes 
and says, that he is one of the defendants named in the declaration 
• in the above-entitled action; that he has no recollection or knowl¬ 
edge of ever making jointly with Gilbert B. Towles and Henr}^ 0. 
Towles the promissory note described in the first count of said dec¬ 
laration, and to the best of his knowledge and belief he did not 
make said note; that affiant did not endorse and deliver to the 
said plaintiff the promissory note set out in the second count of the 
declaration; and affiant further says that the statement of the plain¬ 
tiff, in his affidavit to the declaration, to the effect that this affiant 
sold, endorsed and transferred said note for a valuable considera¬ 
tion to the said plaintiff is not true, the affiant never having had 
any business transaction of such a nature at any time with said 
plaintiff; and affiant further states that he is credibly informed 
and believes and so believing alleges that the defendant Gilbert B. 

Towles has, at divers times, about the dates of the notes 
13 herein sued upon, and since then, fraudulently and materially 
altered the faces of a number of promissory notes by raising 
the amounts originally therein written and otherwise; and affiant 
states that as several notes bearing his signature as accommodation 
endorser for the defendant, Henry 0. Towles, and, as affiant is in¬ 
formed, other notes purporting to bear his signature, but which he 
does not remember making or endorsing and of wliich he has no 
record upon his books, passed through the hands of tlie said Gil¬ 
bert B. Towles before reaching the hands of their present holders, 
affiant has great reason for believing that the notes sued upon in 
this suit, if they bear his signature (which he cannot admit) have 
been so fraudulently and materially altered as aforesaid by said 
Gilbert B. Towles, to his injury. Affiant further states that he has 
never received from the plaintiff or from any other person whomso¬ 
ever any valuable or other consideration in connection with or for 
signing said notes; and defendant denies that he is indebted unto 
the said plaintiff upon the notes sued upon for the reasons herein¬ 
before mentioned, or for any sum whatever. 

CHARLES C. BRYAN. 

Subscribed and sworn to before me this 15th day of December, 
A. D. 1899. 


JOHN R. YOUNG, Clerk 
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14 Joinder in Issue. 

Filed December 20,1899. 

In the Supreme Court of the District of Columbia. 

Charles B. Tanner ) 

vs. V At Law. No. 43464. 


Gilbert B. Towles et al. 


Now comes the plaintiff and joins issue with the defendant Z. C. 
Robbins upon his pleas. 

C. A. KEIGWIN, 

AWy for Plaintiff. 


Mr. J. J. Darlington, attorney for defendant, Z. C. Robbins: 

Please take notice that the issue joined in this case will be tried 
at the next term of the court. 


C. A. KEIGWIN, 

AWy for Plaintiff. 


Note of Issue. 

Charles B. Tanner 'j 

vs. >Law. No. 43464. 

Gilbert B. Towles et al. ) 

The clerk will please calendar this cause for trial. Last pleading 
filed December, 1899. 

Plaintiff’s attorneys: Wm. B. Matthews, Chas. A. Keigwin. 
Defendant’s attorney : J. J. Darlington. 

C. A. KEIGWIN, 

Att^y for Plaintiff, 


15 


Joinder in Issue — Notice. 
Filed December 20,1899. 


In the Supreme Court of the District of Columbia. 

Charles B. Tanner 

vs. V Law. No. 43464. 

Gilbert B. Towles et al. 

Now comes the plaintiff and joins issue with the defendant, H. 0. 
Towles, upon his pleas. 

C. A. KEIGWIN, 

AWy for Plaintiff, 

2—1271a 
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Mr. Walter C. Clephane, attorney for defendant H. 0. Towles: 

Please take notice that the issue joined in this case will be tried 
at the next term of the court. 

C. A. KEIGWIN, 

Att^y for Plainti^. 

Note of Issue. 


Charles B. Tanner 
vs. 

Gilbert B. Towles et al. 


Law. No. 43464. 


The clerk will please calendar this cause for trial. Last pleading 
filed December, 1899. 

Plaintiff’s attorneys: Wm. B. Matthews, Chas. A. Keigvvin. 
Defendant’s attorney: Walter C. Clephane. 

C. A. KEIGWIN, 

AWy for Plaintiff. 


16 Joinder in Issue. 

Filed December 20, 1899. 

In the Supreme Court of the District of Columbia. 

Charles B. Tanner ) 

vs. y Law. No. 43464. 

Gilbert B. Towles et al. 1 

Now comes the plaintiff and joins issue with the defendant, C. C. 

Bryan upon his pleas. 

C. A. KEIGWIN, 

AWy for Plaintiff. 


Mr. F. P. B. Sands, attorney for defendant C. C. Bryan: 

Please take notice that the issue joined in this case will be tried 
at the next term of the court. 

C. A. KEIGWIN, 

AWy for Plaintiff. 

Note of Issue. 


Charles B. Tanner I 

vs. y Law. No. 43464. 

Gilbert B. Towles et al. J 

The clerk will please calendar this cause for trial. Last pleading 
filed December, 1899. 

Plaintiff’s attorneys, W. B. Matthews, Chas. A. Keigwin. 
Defendant’s attorney, F. P. B. Sands. 

C. A. KEIGWIN, 

AWy for Plaintiff. 
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17 Motion for Leave to Amend Declaration. 

Filed December 4,1900. 

Ill the Supreme Court of the District of Columbia. 

Charles B. Tanner j 

vs. > Law. No. 43464. 

G. B. Towles et al. ) 

Now comes the plaintiflP herein and moves the court for leave to 
amend his declaration heretofore filed herein by adding thereto the 
counts annexed hereto. 

C. A. KEIGWIN, 

AWys for Plaintiff. 

Messrs. Worthington and Heald, Walter C. Clephane, F. P. B. Sands, 

Andrew A. Lipscomb, att’ys for defendants. 

Gentlemen : Please take notice that I shall ask the action of the 
court upon the foregoing motion, before Mr. Justice Bradley, on 
Frida}’', December 7, 1900, at 10 a. m., or as soon thereafter as coun¬ 
sel can be heard. 

C. A. KEIGWIN, 

Att^y for Plaintiff. 

18 In the Supreme Court of the District of Columbia. 

Charles B. Tanner, Plaintiff, I 

vs. > At Law. No. 43464. 

Gilbert B. Towles et al.. Defendants, j 

Now comes the plaintiff, Charles B. Tanner, and, by leave of the 
court first had and obtained, amends his declaration by adding 
thereto the following counts: 

IV. The said plaintiff further sues the said defendants for other 
money payable by the said defendants to the said plaintiff, for that, 
heretofore, to wit, on the 21st day of June in the year 1899, the said 
defendant Gilbert B. Towles by the name of G. B. Towles, by his 
certain promissory note bearing the said date, promised to pay to 
the order of the defendant Zenas C. Robbins the sum of one thousand 
dollars in three months after the said date, at the Lincoln national 
bank, with interest on the said sum at the rate of six per cent, per 
annum until paid, and the said note was thereafter to wit, upon the 
day aforesaid, and before the maturity thereof, endorsed by the de¬ 
fendants Zenas C. Robbins, Henry A. Towles and Charles C. Bryan, 
by the name of C. C. Bryan, and being so endorsed, was thereafter, 
to wit, on the day aforesaid, and before the maturity thereof, sold 
negotiated and transferred by the said defendants to the said plain^ 
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tiff for a valuable consideration; and the said plaintiff upon the 
day of the maturity of the said note, caused the same to be duly pre¬ 
sented for payment at the Lincoln national bank, but the said de¬ 
fendants did not pay and have not paid, nor has either of 

19 them paid, the said amount of the said note or any part thereof, 
but the same remains wholly due and unpaid, and the said 

plaintiff caused the said note to be duly protested for non-payment, 
of which the said defendants and eacl^of them had due notice, and 
the plaintiff claims on account thereof the sum of one thousand 
dollars with interest thereon from the 21st day of June 1899, to¬ 
gether with the costs of protest and of this suit. 

V. And the said plaintiff further sues the said defendants for 
other money payable to the said plaintiff by the said defendants, 
for that, heretofore, to wit on the 24th day of July in the year 1899, 
at the city of Washington in the District of Columbia, the defend¬ 
ants Gilbert B. Towles by the name of G. B. Towles, Henry 0. Towles, 
and Charles C. Bryan, by the name of C. C. Bryan, by a certain 
promissory note, bearing the said date, jointly and severally prom¬ 
ised to pay to the order of the defendant Zenas C. Robbins, the sum 
of one thousand dollars in three months after the said date, with 
interest on the said sum at the rate of six per cent, per annum until 
paid, at the Lincoln national bank, and the said note was thereafter, 
to wit, on the day aforesaid, endorsed by the defendant Zenas C. 
Robbins, and being so endorsed, was thereafter, to wit on the day 
aforesaid and before the maturity thereof, sold, negotiated and 
transferred by the said defendants to the said plaintiff for a valu¬ 
able consideration; and the said plaintiff upon the day of the ma¬ 
turity of the said note, caused the same to be duly presented for 
payment at the Lincoln national bank, but the said defendants did 
not pay and have not paid, nor has either of them paid, the 

20 amount of the said note or any part thereof, but the same re¬ 
mains wholly due and unpaid ; and the said plaintiff caused 

the said note to be duly protested for non-payment, and the said 
plaintiff claims on account thereof the sum of one thousand dollars 
with interest thereon from the 24th day of July, 1899, together with 
the costs of protest and of this suit. 

C. A. KEIGWIN, 

AWy for Plaintiff, 
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Defendant's Plea to ^th and 5th Counts of Declaration, 

Filed December 13, 1900. 

In the Supreme Court of the District of Columbia. 

Charles B. Tanner, Plaintiff, ) 

vs. > No. 43464. Law. 

Gilbert B. Towles et al., Defendants, j 

Now comes the defendant Charles C. Bryan, by his attorneys and 
for plea to the fourth and fifth counts of the plaintiff’s declaration, 
says: 

1. That he never promised as alleged. 

F. P. B. SANDS, 

C. A. BRANDENBUKG, 
Attorneys for said Defendant. 

21 Memorandum. 

June 19,1902.—Verdict for plaintiff against defendants Henry 0. 
Towles and Charles C. Bryan, and for defendant Zenas C. Robbins. 

Supreme Court of the District of Columbia. 

Tuesday, July 8,1902. 

Session resumed pursuant to adjournment, Chief Justice Bing¬ 
ham, presiding. 

Charles B. Tanner, Plaintiff, 

vs. 

Gilbert B. Towles, Henry 0. Towles, J- At Law. No. 43464. 
Charles C. Bryan, and Zenas C. Robbins, I 
Defendants. J 

This cause coming on to be heard upon the plaintiff’s motion for 
a new trial as to defendant Robbins, and the motions for a new trial 
filed by defendants Henry 0. Towles and Charles C. Bryan, and the 
same having been considered, are hereby overruled and judgment 
on verdict ordered: Therefore it is considered that the plaintiff re¬ 
cover against defendants Henry 0. Towles and Charles C. Bryan, 
one thousand dollars ($1000), with interest thereon from the 21st 
day of June, 1899, being the money payable by said defend- 

22 ants to the plaintiff by reason of the premises, together with 
his costs of suit to be taxed by the clerk, and have execution 

thereof. A nd further, it is considered that the plaintiff take noth- 
ing by his suit, as against defendant Zenas C. Robbins, and that 
said defendant go thereof without day and recover against the 
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plaintiff bis costs of suit to be taxed by the clerk, and have execu¬ 
tion thereof. 

The plaintiff and defendants Henry 0. Towles and Charles C. Bryan, 
respectively, note appeals to the Court of A ppeals, and the bond to 
be given by said defendants on said appeal, to operate as a super¬ 
sedeas, is fixed in the sum of fifteen hundred dollars. The bond 
for costs to be given b}’^ the plaintiff on his appeal is fixed in the sum 
of one hundred dollars, or in lieu thereof, to deposit with the clerk 
the sum of fifty dollars. 

The plaintiff having duly verified his demand now prays judg¬ 
ment thereon against defendant Gilbert B. Towles who though 
served with copies of the declaration, notice to plead, and summons 
on the 22nd day of November, 1899, hath not pleaded to the action : 
Therefore it is considered that the plaintiff recover against the said 
Gilbert B. Towles, one thousand dollars ($1000) with interest thereon 
from the 21st day of June, 1899, being the money payable by said 
defendant to the plaintiff by reason of the premises, together with 
his costs of suit to be taxed by the clerk, and have execution 
thereof. 


Memorandum. 

July 8,1902.—Time to settle bill of exceptions extended 30 days. 

23 In the Supreme Court of the District of Columbia. 

Charles B. Tanner ) 

vs. > At Law. No. 43464. 

Gilbert B. Towles et al. ) 

The President of the United States to Charles B. Tanner, Greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the cause 
therein, under and as directed by the rules of said court, pursuant 
to an appeal noted in the supreme court of the District of Colum¬ 
bia, on the 8th day of July, 1902, wherein Henry 0. Towles and 
Charles C. Bryan, are appellants, and you are appellee, to show 
cause, if any there be, why the judgment rendered against the said 
appellants, should not be corrected, and why speedy justice should 
not be done to the parties in that behalf. 

Witness the Honorable Edward F. Bing- 
Seal Supreme Court ham, chief justice of the supreme court of 
of the District of the District of Columbia, this ninth day of 
Columbia. July, in the year of our Lord one thousand 

nine hundred and two. 

JOHN R. YOUNG, Clei± 

Service of the above citation accepted this 9th day of July, 1902. 

C. A. KEIGWIN, 
Attorney for Appellee, 
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24 Memoranda, 

July 21,1902.—Appeal bond filed by plaintiff. 

July 22,1902.—Appeal bond of defts H. 0. Towles and C. C. 
Bryan filed. 

November 5,1902.—Time prolonged eight days to settle bill of 
exceptions and time to file transcript of record extended to Dec. 5, 
1902. 

25 Directions to Clevk for Preparation of Record. 

Filed November 8, 1902. 

In the Supreme Court of the District of Columbia. 

Charles B. Tanner ) 

vs. I No. 43464. 

Gilbert B. Towles et al. j 

The clerk, in preparing the record for the Court of Appeals, upon 
the appeal of defendants Henry O. Towles <fe C. C. Br^^an, will in-' 
elude the following: 

Declaration, filed Nov. 20, ^99 as amended Dec. 4,1900, affidavit 
of merits filed Nov. 20,1899, pleas of defendants, with affidavits of 
defence, filed Dec. 15,1899, and Dec. 13, 1900; joinders in issue, 
filed Dec. 20, 1899; memorandum of verdict, judgments; and bill 
of exceptions filed by defendants H. 0. Towles & C. C. Bryan. 

WALTER C. CLEPHANE, 

Attorney for Defendant H. 0. Towles. 
BRANDENBURG & BRANDENBURG, 

Attorneys for Deft Bryan, 

26 Supreme Court of the District of Columbia. 

November 8,1902. 

Charles B. Tanner, Plaintiff, 'J 

vs. vAt Law. No. 43464. 

Henry 0. Towles et al., Defendants. J 

Now come here again the defendants Henry 0. Towles, and 
Charles C. Bryan, by their attorneys, and tender to the court here 
their bill of exceptions taken during the trial of this cause, which 
exceptions were heretofore submitted to the court, and pray that 
the same may be duly signed, sealed, and made part of the record, 
now for then, which is done accordingly. 
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27 Bill of Exceptions. 

Filed November 8,1902. 

la the Supreme Court of the District of Columbia. 

Charles B. Tanner, Plaintiff, 1 

m. V At Law. No. 43464. 

Gilbert B. Towles et al.. Defendants.) 

Be it remembered that on the trial of this case the plaintiff, in 
order to maintain the issues joined therein, introduced as a witness 
one William Selby, who testified that he was on the 21st of Septem¬ 
ber, 1899, and from that time up to the time of trial, the paying 
teller in the Citizens’ National Bank of Washington, D. C., and also 
a notary public; that as notary public he protested the note in 
suit, and served notice of such protest upon the endorsers thereof; 
that the figures ‘‘ 15 It.” in violet ink in the upper left-hand corner 
above the figures “ $1000 ” were placed upon the note by the note 
teller of said bank for the purpose of indicating the amount of inter¬ 
est on said note. 

Thereupon on cross-examination the said witness testified that in 
the part of said note where the “ 15 It.” appears certain red-ink 
figures had been erased, that he did not recognize the handwriting 
of said red-ink figures; that according to the practice of most of the 
banks in Washington city, figures in red ink in that position on said 
note would indicate the amount of interest upon a discounted note; 
that he did not know how said note happened to have both 

28 the figures “ 15 It.” and the partially erased red-ink figures 
underneath. 

On re-examination said witness testified that he had been in 
the banking business about twenty-six years; that he has been 
paying teller of said bank between two and three years, and was re¬ 
ceiving teller thereof for about sixteen to eighteen years previous, 
and that prior to that time he was a messenger in said bank; that 
he was familiar to a certain extent with the custom of banks in this 
city and generally in handling commercial paper. Said witness 
was then asked whether from an examination of the note in suit 
there was any indication that it had ever been through any other 
bank than that in which witness was employed. 

Defendants’ counsel objected to said question as calling for the 
conclusion and opinion of the witness, defendants’ counsel contend¬ 
ing that the witness should be asked what marks would appear on 
said note if it had gone through banks with the customs of which 
witness was familiar. The objection was overruled, and the defend¬ 
ants thereupon noted an exception. 

At this point it was agreed between the court and counsel that any 
objection taken or exception reserved on behalf of any of the 
defendants should apply equally to all. 
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Thereupon the plaintiff introduced another witness M. A. Ballin¬ 
ger, who stated that in the spring of 1899 he was a friend and 
acquaintance of the plaintiff, and that he had business relations 
with him; that he then knew Gilbert B. Towles personally ; that at 
the time of the trial said Gilbert B. Towles lived on 14th street above 
Florida avenue, in the city of Washington. 

29 It was then conceded by counsel on both sides that counsel 
for plaintiff served upon the defendants Robbins, Henry 0. 

Towles, and Bryan, and mailed to the defendant Gilbert B. Towles, 
addressing him at “ Washington, D. C.,” a notice to produce at the 
trial “ a certain promissory note for $1,000 in favor of E. L. Hawks 
or Charles B. Tanner, dated March 21st, 1899, and signed or en¬ 
dorsed by Henry 0. Towles, Gilbert B. Towles, and Zenas C. Rob¬ 
bins.’’ 

The witness then stated that in March 1899 he sold the plaintiff 
a piece of paper, which in June he sent to Gilbert B. Towles. The 
witness was then asked b}^ plaintiff’s counsel to describe said paper¬ 
writing, plaintiff‘’s counsel stating that he proposed to prove that in 
March 1899, said witness, on behalf of the plaintiff, bought a prom¬ 
issory note for $1,000, dated on or about the 27th day of March, 
1899" purporting to be executed and endorsed by Gilbert B. Towles, 
Henry 0. Towles and Zenas 0. Robbins, falling due in three months 
from date; that the money given in payment for said note was 
placed in the hands of Gilbert B. Towles, and that on or about the 
21st day of June, the note in suit was given in renewal thereof, and 
the note dated in March was surrendered 'o Gilbert B. Towles. 

To this testimony the defendants objected on the followinggrounds: 
first, that evidence relating to a note given in March was immate¬ 
rial and irrelevant in this case; second, that secondary evidence as 
to the contents of such a note could not be given until the note 
itself should have first been produced or its absence satisfactorily 
accounted for; third, that said note having been traced into the 
possession of Gilbert B. Towles who had not pleaded in this case, 
as to whom no issue had been joined, and who was not rep- 

30 resented at tlie trial, there was not a sufficient foundation 
upon which to introduce secondary evidence of this note, 

upon the mere notice to produce hereinbefore described. 

Thereupon the court stated that counsel for the plaintiff should 
make some proper showing as to Gilbert Towles’ possession of said 
paper, whether he still had possession of it, or whether he could or 
could not produce it at the tidal. The court thereupon adjourned 
for tlie day. 

Upon the next trial day, which occurred five days thereafter, plain¬ 
tiff’s counsel announced, and it was conceded, that at their instance 
a subpoena duces tecum had been issued requiring Gilbert Towles to 
appear in court and produce certain notes each for $1000 executed 
by defendants H. 0. Towles, G. B. Towles & Robbins, dated respect¬ 
ively March 21, March 27 and April 24, 1899 and negotiated by 
him to the plaintiff; and that in response to said subpoena Gilbert 
B. Towles was then represented by an attorney who wished to make 
a statement to the court. 

3—1271a 
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Gilbert B. Towles’ attorney then stated that said Gilbert B. Towles, 
upon receipt of said subpoena duces tecunij had sent a letter to Mr. 
Birne}", his counsel, who liappened to be out of town; that he had 
then secured from his physician a certificate accounting for his non- 
appearance in court; and that he (Gilbert Towles’ attorney) thought 
it might be wise, in order to avoid a rigorous cross-examination, to 
have, in addition to said certificate, said Gilbert Towles’ affidavit as 
to the possession of the papers referred to, which he desired to offer. 

Defendants’ counsel thereupon objected to said physician’s certifi¬ 
cate, and insisted that the physician himself should be pro- 
31 duced, if counsel desire to satisfactorily account for the 
non-production of said witness. They also objected to said 
affidavit being introduced in order ’to form the basis for the intro¬ 
duction of secondarv evidence as to the contents of a written docu- 
inent, upon the ground that they had had no opportunity to cross- 
examine the affiant, Gilbert Towles; that such an affidavit is not 
competent as laying the foundation for dispensing with proper evi¬ 
dence, and that tlie affidavit shows the paper desired is still in 
existence, and defendant Bryan specially excepted to the introduc¬ 
tion of any evidence relating to the note of March or transactions 
with reference thereto, in view of the statement of counsel for ap¬ 
pellee ; that Bryan’s name was not upon said note; and that he was 
in nowise connected therewith. 

Thereupon plaintiff’s counsel disclaimed any purpose of using 
this evidence against the defendant Bryan, and stated that said cer¬ 
tificate and affidavit were offered not by them, but by Gilbert 
Towles, whereupon the defendants renewed their objection, alleging 
as a further ground therefor that said papers had not been offered 
by the plaintiff in this suit. 

Whereupon the court overruled the objection, and permitted said 
certificate and affidavit to be filed by the clerk and kept with the 
papers, but declined to permit tliem to be submitted to the jury. 
Said certificate and affidavit are in the words and figures following, 
to wit: 


Henry Krogstad, M. D., 1524 K street. 

“ Washington, D. C., May 19/02. 

‘‘This certifies that I am Gilbert Towles’ family physician, 
32 have been such for about twelve years and am thoroughly 
familiar with Ids physical condition ; that I have attended 
him from time to time through the past winter for serious nervous 
disorders and that his condition at the present time is such that at¬ 
tendance in court would be of real danger and very likely induce 
complete nervous prostration. 

“ HENRY KROGSTAD, M. D.” 

District of Columbia, ss; 

“ Gilbert B. Towles being duly sworn, deposes and says that by 
reason of ill health he is unable to attend in court in response to the 
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subpo&aa served upon him on the 17th day of May, 1902; that he 
has nevertheless made search among all his papers* and records for 
the papers set out in the subpoena above mentioned, but has been 
unable to find them or any part of them; that he believes that the 
three notes for $1000.00 each set out in the court’s subpoena were 
taken from his desk, along with many others of similar character, 
on an occasion when his desk was broken into by parties without 
right, and that they have all been destroyed or are now wholly, lost ; 
that he has not any of the papers mentioned in the said subpoena in 
his possession and cannot produce them or anv part of them. 

“ GILBERT B. TOWLES. 

** Subscribed and sworn to before me this 20th day of May, 1902. 

“ GEORGE E. TRALLES, 

‘‘ [notarial SEAL.] Notary PubliCj D. (7.” 

33 It was then conceded that on the day following the preced¬ 
ing day of trial plaintiff’s counsel served a notice upon the 

defendants Robbins, Biwan and Henry 0. Towles, and also mailed 
to Gilbert B. Towles, at his address given in the directory, a notice to 
produce at the trial of this case “ a certain promissory note for $1,000 
dated March 27thy 1899, executed or endorsed by Gilbert B. Towles, 
Henry 0. Towles and Zenas C. Robbins, payable three months from 
date, and negotiated to Charles B. Tanner.” 

The witness Ballinger was thereupon asked to state what business 
relations he had with Gilbert B. Towles, Henry 0. Towles and Zenas 
C. Robbins on or about the 27th day of March, 1899, to which ques¬ 
tion the defendants renewed their objections as hereinabove recited. 
Said objection was overruled, to which action of the court the de¬ 
fendants excepted. 

Thereupon the said witness gave testimony tending to show that 
on or about the 27th of March, 1899, he was employed by said 
Gilbert Towles, partially by personal arrangement with him and 
partially through the instrumentality of one Erastus L. Hawks, to 
sell a promissory note; that he did sell to the plaintiff in this case 
said note, which was for $1,000, payable three months after date, 
and dated, if witness’ memory was correct, on the 27th of March, 
1899, said note being either signed upon its face b}^ Gilbert B. Towles 
or G. B. Towles, and Zenas C. Robbins and Henry 0. Towles, or H. 
0. Towles, or else it was endorsed with the last two names and signed 
upon its face by G. B. Towles or Gilbert B. Towles as maker, and 
made payable to the order of Erastus L. Hawks; that witness had 
forgotten in which position said names appeared; that the money 
which he received from the plaintiff, witness gave, under the 

34 direction of Gilbert Towles, to one Erastus L. Hawks; that 
about the 15th of June following said Gilbert Towles re¬ 
quested witness to procure the renewal of said note for three 
months longer; that witness declined to do so unless there was an 
additional endorser; that witness was then informed by said Gilber 
Towles and Hawks that they could get a note endorsed by the de 
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feiidant Bryau; and that Hawks and Gilbert Towles then gave 
witness the note in suit. 

To all of the testiinonv relating to statements made by said 
Hawks and Gilbert B. Towles to this witness, the defendants ob¬ 
jected, upon the ground that they were not made in the presence of 
any of the defendants as to whom issue had been joined and that no 
agency had been established, which would authorize the introduc¬ 
tion otauy such testimony; but the court overruled said objection, 
to which action of the court the defendants noted an exception. 

Thereupon the said witness Ballinger gave testimony tending to 
show that both before and after the plaintiff had purchased the note 
in suit he liad exhibited said note to the defendants Henry 0. 
Towles and Bryan, who stated to him that said note was all right 
and would Lfe paid. 

Thereupon the plaintiff offered in evidence a promissory note pur¬ 
porting to be dated June 21, 1809, for $1,000 payable three months 
from date, signed by G. B. Towles and purporting to be indorsed by 
Henry 0. Towles, Zenas 0. Robbins and C. C. Bryan. Defendants’ 
counsel admitted that the indorsements appearing upon said note 
w^ere the genuine signatures of Henry 0. Towles, Robbins and 
Bryan and said note was admitted in evidence without objec¬ 
tion. 

35 Tliereupon Charles H. D.4Vidge was called as a witness 
on behalf of the plaintiff, and gave testimony tending to show 

that in the summer of 1899 he was treasurer and cashier of the 
Washington savings bank, and that in the month of June, 1899, the 
witness Ballinger called to see him with regard to the negotiation 
of a promissory note; that witness could not say it was tlie iden¬ 
tical note in suit, although it was one just like it; that witness 
declined to entertain the note until he observed that the endorsement 
of the defendant Bryan was upon the note; and that he then called 
upon the defendaiU Bryan, showed him the note, and that said 
Bryan admitted that his genuine signature was appended thereto, 
that he had endorsed the note, and that the note was ail riglit; that 
witness then declined to take the note, and returned it to said 
Ballinger. The witness was then asked what cominunication lie 
made to said Ballinger relating to the statement made to him by 
the defendant Bryan, to which question the defendants objected, upon 
the ground that any statement made by this witness to said Ballin¬ 
ger was not evidence tending to show an estoppel as against the 
defendant Bryan, inasmuch as no testimony had been introduced 
tending to show tliat said Ballinger was an agent of said Bryan. 
Whereupon the court ruled that unless the stateineut made by this 
witne.ss to the said Ballinger had been communicated to the plain¬ 
tiff, the evidence was incompetent. 

Whereupon this witness was temporarily withdrawn from the 
stand, and the plaintiff Charler B. Tanner was called as a 

36 witness on his own behalf, and asked to state whether or not 
in the negotiations in regard to the note in suit, which were 
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held between himself and the said Ballinger, any communication 
was made to witness by said Ballinger with respect to a report which 
said Ballinger had received from the witness Davidge, with regard 
to said Davidge^s conversations with the defendant Bryan. 

Whereupon the defendants objected to said question upon the 
ground that no agency had been established between the said 
Davidge and Ballinger or either of them, and any of the parties to 
this suit, which would constitute any statements made by said Bryan 
to said Davidge as an estoppel; and that otherwise the proffered 
testimony would be merely hearsay. 

The court thereupon overruled the objection, and the defendants 
noted an exception. 

Whereupon the said witness stated that the said Ballinger had 
informed him that said Davidge had seen the defendant Bryan and 
that said Davidge had stated that said defendant had admitted his 
signature as being genuine, and that the note was all right. 

Thereupon the said witness Charles H. Davidge resumed the 
stand, and was asked to state what communication was made by 
him to the witness Ballinger, to which question the defendants ob¬ 
jected, upon the grounds hereinabove stated, whereupon the, court 
overruled said objection, and the defendants noted an exception. 

Whereupon the said witness stated that he did not remember 
just what he said to the said Ballinger when he returned to him the 
note, but that either at that time or subsequently, the witness did 
tell said Ballinger that the defendant Bryan had acknowledged the 
note to be his genuine signature, and that it was ‘‘good all 
37 right.” He further stated that he now observed for the first 
time some figures in red ink or red pencil in the upper left- 
hand corner which had been partially erased; that had said marks 
been upon the note at the time he exhibited it to said Bryan they 
would have attracted witness’ attention. c 

On cross-examination said witness stated that said red-ink marks 
had been put there by somebody since said note had been exhibited 
to him. 

On re-examination said witness stated that this partially erased 
red-ink memoranda, according to the custom of banks, referred to 
the interest to be paid at maturit 3 ^ Witness was then asked by 
plaintiff’s counsel, what Mr. Bryan said to him at the interview 
above referred to, to which question an objection was interposed by 
the defendants’ counsel, upon the grounds hereinabove stated. 

The objection was thereupon overruled b}’’ the court, to which the 
defendants noted an exception. 

The witness then stated that he went into Mr. Bryan’s store and 
introduced himself to said Biyan and asked for a private inter¬ 
view ; that the two retired to the rear of the store under the gallery 
that extends across the room; that witness presented this note or 
one exactly like it, and asked him if that was Bryan’s signature, to 
which Bryan responded that it was and that the note was all right; 
that he does not remember whether said Bryan put on his glasses 
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to examine the note, and he thinks that the 15 It.’^ in violet ink 
in the upper left-hand corner, has been added since that interview, 
as he did not observe it until the day he went on the witness stand. 

38 The plaintiff Charles B. Tanner was thereupon recalled 
as a witness in his own behalf, and his counsel offered in 

evidence a check dated March 27th, 1899, signed by the witness, for 
§990, which the witness stated was the check which formed the 
consideration for the original note of which the note in suit was the 
renewal. To this proffer counsel for defendants objected as irrele¬ 
vant and immaterial, the consideration for the note in suit not hav¬ 
ing been attacked, and for the further reasons that tins check if 
given in consideration of anything, was the consideration for a prior 
note not in suit in this case and could not have formed the considera¬ 
tion for the note in suit. It was specially objected to by counsel for 
the defendant Bryan on the ground that it did not affect him in the 
slightest degree. The court overruled the objection, to which action 
of the court the defendants excepted, the defendant Bryan reserving 
a special exception. 

Thereupon Erastus L. Hawks was called as a witness on behalf 
of the plaintiff and was asked by plaintiff’s counsel whether he had 
any connection with the negotiation of a loan in March 1899 
through the said Ballinger, for Gilbert Towles, Zenas C. Robbins, 
and Henry 0. Towles; to which question the defendants objected, 
as calling for testimony not competent in this case, for the reasons 
hereinabove recited, counsel for the defendant Bryan specially ob¬ 
jecting upon the ground that the defendant Bryan was not sliovvn to 
have been a party to any such transaction in March; thereupon the 
court overruled tlie objection, to which action of the court the de¬ 
fendants excepted, the defendant Bryan reserving a special excep¬ 
tion. 

39 In response to this question the witness gave evidence tend¬ 
ing to show that the defendant Gilbert B. Towles handed him 

a note dated, as he thought, in the fore part of March, bearing the 
signatures of Gilbert B. Towles, Henry O. Towles and Zenas C. Rob¬ 
bins, as makers, payable to the order of himself, for the sum of §1000, 
at three mouths ; that witness endorsed the note, and at the request 
of Gilbert B. Towles, he had it discounted with the witness Bal¬ 
linger, and that he thought that the §990 paid by tlie plaintiff for 
said note went into the hands of Gilbert B. Towles, although he had 
not any exact recollection upon the subject. 

Whereupon counsel for defendants renewed their objection to this 
testimony and moved to strike it out, upon the ground that the wit¬ 
ness had given the contents of a written document, the absence of 
which had not been satisfactorily accounted for, which objection and 
motion the court overruled, and to this action of tlie court the de¬ 
fendants noted an exception. 

The witness Hawks further gave evidence tending to show that 
after the note in suit had been delivered to the said Ballinger in 
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renewal of the note dated in March as aforesaid, the said note dated 
in March, had been sent to Gilbert B. Towles. 

The said witness further gave evidence tending to show that he 
had acted as agent for Gilbert B. Towles, Henry 0. Towles, 0. C. 
Bryan, and Zenas C. Robbins in the negotiation of the note in suit, 
and, after its maturity, in negotiations for delay in instituting suit, 
and he further gave evidence tending to show that Gilbert Towles 
was acting as the secretary of a corporation known as the Gettys¬ 
burg Springs and Hotel Compaii}'^, and in that capacity 

40 acting as the agent for the defendants in this case, all of whom 
were interested in said company. The said witness was 

asked by plaintiff’s counsel how he knew that Gilbert B. Towles 
was acting as agent for the defendants Robbins, Br 3 ^an and Heiiiy 
0. Towles, and representing them in the conduct of that enterprise ; 
to which question the defendants objected upon the ground that any 
transaction in which said Gilbert Towles engaged as secretary of 
said company, could not bind the defendants in this case personally, 
and the question was therefore immaterial and collateral to the 
issue. This objection was overruled by the court to which action 
of the court the defendants excepted. 

The witness Hawks then stated that he learned of the organization 
of the Gettysburg Springs and Hotel Company first through Gil¬ 
bert Towles and H. 0. Towles, of which H. 0. Towles was president, 
Gilbert B. Towles secretary; and that the two Towles, J. Emor}^ 
Blair, and C. C. Bryan were directors; that all of the business was 
referred to Gilbert "B. Towles by H.O. Towles and Zenas C. Robbins, 
but that witness never had much to do with the defendant Bryan. 

The plaintiff Charles B. Tanner was thereupon recalled as a 
witness in his own behalf and asked to state what transactions he 
had with the defendants in this case or with the witness Ballinger 
in the spring of 1899, to which testimony the defendants objected 
upon the grounds heretofore stated when the same question was 
asked the witnesses Ballinger, Hawks and Davidge; but the objec¬ 
tion was overruled, and the defendants noted an exception to such 
action of the court. 

The witness then stated that in the spring of 1899 he was 

41 in the directory of the Penns^dvania Building Association of 
Philadelphia with said Ballinger; that be and Ballinger 

then withdrew therefrom and drew out of the funds which the 
plaintiff had in that association, amounting to|2,500; that plaintiff 
went to see said Ballinger and asked him if he knew of any place 
where he (plaintiff) could get a short loan for some trust funds that 
he had, and on which he had to pay monthly interest; that said 
Ballinger did not know of anything at the time, but promised to 
look around and let plaintiff know ; that said Ballinger subsequently 
came to plaintiff’s office and said he had found a very good loan for 
three months and thought it could be renewed at the end of three 
months; that witness then loaned him money received from said 
building association; that the date of said loan was March 27th, ac^ 
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cording to plaintiff^s belief; that the security taken by him was in 
the form of a bankable promissory note. The witness was then 
asked to describe the note, to which testimon}^ the defendants ob¬ 
jected, upon the ground tliat the note itself was the best evidence 
and its absence had not been satisfactorily accounted for; but the 
court overruled the objection, to which action of the court the de¬ 
fendants noted an exception. 

The witness Tanner then stated that the said Ballinger brought 
the note to his office, and that the witness gave Ballinger his check 
for $990 for it; that it was a note for $1,000, payable in 90 days at 
the Lincoln national bank, with interest at six per cent, signed by 
the defendants Robbins and the two Towles, payable to the order 
of Erastus L. Hawks; that witness put the note in bank for collec¬ 
tion, and that before it became due the said Ballinger came to see 
witness and notified him that the note could be renewed if 

42 witness cared to renew it; that witness told Ballinger that he 
did not care to renew it; that Mr. H. O. Towles was about 

closing out his furniture store, and that witness did not know that 
he had anything much to depend on, not being acquainted with 
any of the makers, to any extent. 

The defendants thereupon objected to the witness stating Ins 
reasons for not caring to renew the note, upon tlie ground that the 
issues in this case did not involve the determination of the witness^ 
reasons for accepting or not accepting the note in suit, and that any 
conversation between the witness and Mr. Ballinger would not bind 
the defendants in their absence. But the court overruled the ob¬ 
jection, to which action of the court the defendants rioted an excep¬ 
tion. 

The witness Tanner then proceeded to state that said Ballinger 
asked witness who he wanted as additional security to which wit¬ 
ness replied that he would be satisfied witii Mr. James B. Lambie; 
that Ballinger promised to see if tlie defendants could procure Mr. 
Lambie as additional security; that Ballinger came back the second 
day after that with the statement tliat he could not get Mr. Lambie, 
because the defendants were not acquainted with him, but that they 
could get the defendant Bryan; that witness finally said that he 
would accept said Bryan, although he was not very well acquainted 
with him; that Ballinger then went away and brought the witness 
the note in suit with Bryan s endorsement on it. 

The plaintiff then rested, and counsel for the defendants gave notice 
that if counsel should undertake in rebuttal to offer any eyi- 

43 deuce along the same lines taken up in the examination-in¬ 
chief, they should object to it upon the ground that it was plain¬ 
tiff’s duty to exhaust all such evidence at this point. In response 
to a question from plaintiff’s counsel as to what specific line of tes¬ 
timony the defendants’ counsel made reference, defendants’ counsel 
specifically referred to any testimony relating to the consideration 
of the note in suit, or to tlie transaction in March already referred 
to, or to any admissions made by the defendants as to the validity 
of the note in suit; also to any testimony to be given with regard 
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to any signature by the defendant Robbins to blank notes, or to 
any knowledge on the part of any of the defendants of the alteration 
of notes, which testimony is contained in the deposition de hene esse 
given by one E. J. Smitli and which it had been agreed might be 
used in this case. 

The defendant Bryan thereupon took the stand as a witness in 
his own behalf, and gave evidence tending to show that he had no 
interest whatever in the Gettysburg Springs and Hotel Company, 
had no stock therein, and that he merely consented to become a di¬ 
rector in order that there might be a quorum of the board present 
whenever a meeting should be called in Washington, but that as a 
matter of fact he had never attended a meeting of the board ; that 
he did not endorse the note in suit in its present form, although he 
had placed his name upon several other notes as an accommodation 
for Henry 0. Towles; that his endorsement upon this note was 
genuine, although the note was not in its present form when wit¬ 
ness endorsed it; 

That said Davidge, the cashier of the Ohio national bank, 

44 called upon him on one occasion with reference to a note, 
presumably the one in suit, and asked him for a private inter¬ 
view, that they went to the rear of the store under the gallery, the 
darkest part of the store where they might converse in private, that 
Davidge took the note from his pocket and asked him whether the 
signature endorsed thereon was his, that having no knowledge of 
the alteration of any paper which he had endorsed for the Towles 
and no reason to believe that any fraud had been perpetrated upon 
him, he said that was his signature, merely glancing at it without 
the use of his glasses, which he is obliged to use in order to see par¬ 
ticularly; that at the time of making such statement he did not ex¬ 
amine the face of the note to discover the alteration, but presumed 
that the main purpose of the interview was*to ascertain the financial 
standing of said Bryan, to which his inquiries were mainly addressed, 
that he asked nothing about the genuineness of the note but merely 
about the signature; that the first knowledge that Bryan had of the 
alteration of paper containing his name was in December 1899, 
about the time of the confession of Gilbert B. Towles to the forgery 
of notes bearing Bryants name. 

On cross-examination the defendant Bryan stated that he could 
not remember the amounts of notes which he signed as maker 
nor as endorser; but that they were for small amounts ; that up to 
July 1899 he had never signed a note for more than $600 ; and that 
after that he remembers signing a note for $1000, which was the 
highest amount of an original note which he had ever signed, but 
that he had signed some renewal notes for larger amounts, from $2000 
to $2500. The witness was then asked on cross-examination whether 
he remembered that on or about the 8th of November 1899, 

45 he endorsed a note signed by G. B. Towles, in favor of Henry 
0. Towles, for the sum of $1900, to which he answ’ered that 

he did not remember. The witness was then shown the affidavit of 

4—1271a 
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defense filed by him in the case of Harr vs. Bryan, No. — in the 
supreme court of the District of Columbia, and asked if the signa¬ 
ture appended thereto was his, to which question the defendants 
objected, upon the ground that the question of the genuineness of 
the signature of the witness to that affidavit was entirely immaterial, 
the genuineness of liis signature to the note in suit having been 
admitted. The witness having stated that his signature to said 
affidavit was genuine, the said affidavit was then offered in evidence 
by plaintiff’s counsel. To this proffer the defendants objected*, upon 
the ground that the evidence was immaterial and collateral to the 
issues involved in this suit, that the affidavit related to a note given 
long subsequent to the note in suit, and that the statements con¬ 
tained therein did not tend to contradict the witness. The court 
thereupon overruled this objection, and the defendant noted an 
exception to the ruling of the court. 

The note and affidavit of defense above mentioned were then read 
in evidence by counsel for the plaintiff, and are in the words and 
figures following, to wit: 


1,909.50. 

$1,900.00. Washington, D. C., Nov. 8,1890. 

One month after date for value received, I promise to pay to the 
order of Henry 0. Towles, the sum of nineteen hundred dollars, at 
the Lincoln national bank, with interest at tlie rate of 6 per centum 
per annum until paid. 

G. B. TOWLES. 

Address: 529 7 St. N. W. 

No. 1272. Due Dec. 8. 

(25g. stamp.) 

46 District of CoiAjmbia, ss: 

C. G. Bryan upon oath says that he is the person named as de¬ 
fendant in the foregoing action, wherein Oliver R. Harr is named 
as plaintiff, and he denies the right of the plaintiff to recover the 
whole or any part of the sum claimed thereon, and the grounds of 
his defense are these: Affiant admits tliat he endorsed the promis¬ 
sory note sued upon in this case, and says that the same was given 
in renewal of an original note purporting to be for the sum of 
$2,500,00 as alleged in the affidavit of merits in this case; but he 
sa3"s that he was not liable upon said $2,500 note for the reason that 
when the name of said defendant was placed on the back of said 
note it was made payable upon its face for a much smaller amount; 
that after affiant’s name had been placed thereon said note was 
altered as to date and raised in amount to tlie sum of $2,500, as 
aforesaid, without affiant’s knowledge, consent, or authority, and he 
therefore denies the right of the plaintitt* to recover the amount 
claimed or any part thereof; that affiant supposing that the demand 
of the plaintiff for payment of said $2,500.00 note as referred to in 



HICNIiY O. TOWLES ET AL. VS. CHARLES B. TANNER. 27 

his affidavit of merits, related to the payment of a genuine note 
upon which the defendant was liable, paid thereon the sum of 
$500.00, and indorsed a new note in renewal thereof for the sum of 
$2,000.00 without consideration, payable three months after date; 
that when said $2,000 note became due and payable said G. B. 
Towles paid thereon the sum of $100 and the note for the sum of 
$1,900.00 here sued upon was given in renewal of the said $2,000 note; 
that upon said $1,900 note affiant became an endorser without con¬ 
sideration ; that the note of $1,900.00 so given is the note sued 
47 upon in this case; that it was not until long after the date of 
said $1,900.00 note, to wit, on or about December 11, 1899, 
that affiant became aware of the fraudulent alteration of said 
$2,500.00 note, or had any suspicion thereof; that the plaintiff 
never returned to affiant said $2,500 note nor said $2,000.00 note, 
but affiant is informed and believes that the same are still in his^ 
possession; that by reason of the change of date and raising of 
amount of said original note aforesaid affiant says that he is not 
liable in this suit; that affiant never received any portion of the 
consideration for any of the notes aforesaid nor received any of the 
benefits thereof, either directly or indirectly; that by reason of the 
payment of the $500.00 so made by the defendant to the plaintiff on 
account of said altered note affiant says there is justly due by the 
plaintiff to him the sum of $500.00, and which he is justly entitled 
to recover from. the defendant, exclusive of all set-offs and just 
grounds of defense, and these facts this affiant expects to be able to 
prove at the trial of this case. 

C. C. BRYAN. 


Subscribed and sworn to before me this 28th day of December, 
A. D. 1901. 



JOHN A. SWEENEY, 
Notary Public in and for tlie D, C. 


48 Thereupon Edwin B. Hay was called as a witness on be¬ 
half of the defendants, and having duly qualified himself as 
an expert upon the subject of handwriting and alterations therein 
by various means and methods, gave testimony tending to show 
that the note in suit had been altered by the use of Collins’ ink 
eradicator, in the date, in the amount payable both in words and 
in figures, which amount appeared to have been originally $1100 in 
figures; that the words “ one month ” had been changed to three 
months; ” that an erasure had occurred underneath the name of 
the bank where payable; also opposite the word “ due ” in the lower 
left-hand corner, where the faint traces of red-ink figures “ 10 9 ” 
were observable; also that an erasure was observable in the space 
above the signature of Gilbert B. Towles; that the endorsements of 
Zenas C. Robbins, Henry 0. Towles and C. C. Bryan appeared to 
have been placed upon said note prior to the alteration thereof; and 
that the endorsement of the name C. B. Tanner, below said endorse¬ 
ments, appeared to have been written over an alteration. 
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Thereupon Harvey Given was called as a witness on behalf of 
the defendants, and having qualified himself as an expert upon the 
subject of alterations in handwriting particularly with reference to 
the use of Collins’ ink eradicator, gave testimony conducing to 
show a substantially similar condition of facts, and that this eradi¬ 
cator might be used on a note similar to that in suit, thereby re¬ 
moving the writing, but not the printing; and b}^ agreement of 
counsel a practical demonstration was made before the jury upon 
the note in suit, with the result that the witness’ statement was 
verified. 


Thereupon Henry H. McKee was called as a witness on 

49 behalf of the defendants, and testified that he was the cashier 
of the National Capital Bank of Washington, and had been 

spch during the 3 ’ear 1899 ; that tlie records of said bank, which the 
witness then produced, disclosed the fact that a note had been dis¬ 
counted in that bank on May 10 th, 1899, dated May 10 th, 1899, for 
the sum of fllOO, at one month, upon which the names of C. C. 
Bryan and Gilbert B. Towles appeared as makers, and the names of 
Zenas C. Robbins and Henry 0. Towles appeared as endorsers; that 
said record was kef)t b}’’ Mr. Otterback, the note clerk, and was in 
his handw'riting ; that said record did not show tlie names of all of 
the endorsers upon notes appearing therein, and that upon said note 
of May 10 th, 1899, Gilbert B. Towles must have b.eeu the last en¬ 
dorser; that the interest on said note, as appeared from said record, 
was §5.50; that Mr. Otterback’s practice when a note was discounted, 
was to make a red-ink memorandum in the upper left-hand corner, 
showing the calculation of principal and interest, bearing a general 
resemblance to that on the note in suit; that that memorandum 
would show just above a slanting red-ink line, the calculation of the 
interest in red ink, and just below said line the total of principal 
and interest; that after Mr. Otterback made the entry of the note 
discounted, in his “discount tickler,” he usually put a check-mark 
in black ink on the lower part of the note to indicate that the entry 
had been completed ; that the check-mark on the note in suit was 
in the vicinity where Mr. Otterback usually placed his clieck- 
marks; that the partially erased red-ink figures in the upper left- 
hand corner bore a general resemblance to Mr. Otterback’s figures, 
but that thev were so indistinct that witness could not swear thev 
were his figures; that witness found no record of any other 

50 note for §1100 bearing the signatures of the parties named, 
which was discounted at said bank during the year 1899; 

and that the usual practice of banks was to discount paper ranging 
in time from one to three months,—seldom over three months. 

4 

Thereupon the defendant Henry 0. Towles took the stand as 
a witness in his own behalf, and gave evidence tending to show tiiat 
he was the president of the Gettysburg Springs and Hotel Company, in 
which neither the defendants Bryan nor Robbins were stockholdei's ; 
that the defendant Brvan was elected a member of the board of 
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directors to make up the required number on the board, but that 
no stock had ever been issued to him; that the defendant Robbins 
had no connection whatever with said company, and never partici¬ 
pated in its affairs; that the signature “Henry 0. Towles” on the 
back of the note in suit was his genuine signature, but that he did 
not endorse said note in its present form ; that the note in suit had 
never at any time been exhibited to him prior to the commencement 
of the trial; that he had never conversed with the plaintiff or any 
one else with regard to the note in suit until some time in November 
1899, when the witness Ballinger called at his house in company 
with the defendant Bryan, and stated that he was authorized by the 
plaintiff to enter suit upon the note; that the note was not then 
produced, nor w’as its amount nor date called to his attention; that 
he then believed that it was one of a series of unaltered notes which 
he had previously endorsed for the accommodation of Gilbert B. 
Towles in order to help him to pay for his interest in the Gettysburg 
Springs and Hotel Company, and on that supposition, he requested 
the said Ballinger not to sue on the said notes, and stated to 

51 him that Gilbert B. Towles had told him he was raising 
some money either in Philadelphia or New York to pay 

them ; that at that time he had no suspicion that any promissory 
notes bearing his signature or endorsement had been altered, and 
that the first intimation received by him in that regard was on the 
11th day of December 1899, when he was informed by Gilbert 
Towles that the said Gilbert Towles had altered in material respects 
a number of such notes; -that no part of the consideration therefor 
enured to his benefit; that he had paid for his interest in said 
corporation in cash, whereas Gilbert B. Towles had not done so. 

Thereupon the said witness Towles testified in response to ques¬ 
tions asked on cross-examination, that he remembered a conference 
which was held at the Metropolitan hotel on the 5th of June, 1899, 
at which were present Gilbert Towles, Dudle}^ & Michener, Shelley 
& Martin, and Erastus L. Hawks, and that at that conference Gilbert 
Towles made a statement as to the outstanding indebtedness of the 
Gett 3 ^sburg property, and also of some extra money which he said 
he needed himself, but the amount of which witness does not re¬ 
member; that the purpose of said conference was to arrange with 
the attorney's of said Getty^sburg Springs and Hotel Company^ 
with regard to the terms upon which its property should be sold, 
and the total cost up to date of the Gettysburg property; that 
witness did not remember whether or not the statement prepared 
by Gilbert Towles showed an outstanding indebtedness of some 
$50,000 or $75,000, but that witness never knew of any such out¬ 
standing indebtedness. 

The witness further stated in response to questions asked on cross- 
examination that Mr. C. C. Duncanson, after several suits 

52 had been filed against witness, called to see him without any 
solicitation on witness’ part, and proposed a scheme by which 

the defendants in this case should place their property in 
trust with him as trustee, in order to pay off the indebtedness upon 
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which suits had been entered; that witness was ill in bed at the 
time, and that said Duncanson assured witness that he was his 
friend, and that he would see witness through, but did not want any 
lawyers in it; that Duncanson came and sent to his house on sev¬ 
eral occasions and urged him to acquiesce in such a proposition ; 
tliat a meeting was held at witness’ house in tlie early part of 
December, at which the witness Robbins and Gilbert B. Towles were 
present, but at which the defendant Bryan was not present, when 
the matter was thoroughly discussed, but nothing was concluded, 
and subsequently the witness was advised to have nothing to do 
with Duncanson in the matter, and the matter was dropped ; that 
this conference was prior to tlie statement made by Gilbert Towles 
on December 11th. 

On further cross-examination said witness was asked whether in 
the month of May 1899 or thereabouts, Mr. Conrad H. Syme, called 
upon him at the office of Gilbert Towles in the Robbins building, 
and told witness that he represented Maj. William Oscar Roome, 
who had discounted a note bearing witness’ signature or endorse¬ 
ment for about $2,000, and asked witness whether that note would 
be paid, said note having then been protested; and whether witness 
did not say to Mr. S 3 ’^me that the note was good and that it was one 
of several notes that had been issued by witness and his brother 
and other parties perhaps, in the interest of an enterprise at 
53 Gettysburg, and whether witness did not say that he had 
been disappointed in selling the property to the Government 
at that session of Congress, but that witness was trying to raise a 
loan of $20,000 upon said property. 

To this question the defendants objected, upon the ground that it 
was not proper cross-examination and that the application of the pro¬ 
ceeds of said note of $2,000 or of any other note is immaterial in this 
case, and that such testimony if introduced, would be interrogating the 
witness upon a collateral matter, for the purpose of la 3 dng a founda¬ 
tion for contradiction; and that even if the witness should answer that 
such a conversation transpired, it would not tend to contradict his 
former testimony. But the court overruled the objection, to which 
action of the court the defendants noted an exception. 

The witness tlien denied an}*^ knowledge of such a conversation. 

The witness Towles was then asked on further cross-examination 
whether he remembered that on or about the 20tli of June 1899, or 
within two or three days before or after said date, Maj. Samuel H. 
Walker called upon him or met him in the street near the corner of 
8th and F streets with a note for $465, dated June 20th, 1899, signed 
by G. B. Towles, and endorsed by witness and the defendant Rob¬ 
bins; and whether at that interview the said Walker did notask 
witness if said note was a part of a series of notes issued for the 
benefit of the Gettysburg property or in aid of witness’ enterprise at 
Gettysburg, and whether witness did not say that it was. 

To this question defendants’ counsel objected, upon the grounds 
hereinabove last stated ; but the court overruled said objection, and 
the defendants noted an exception. 
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The witness thereupon stated in reply that he remembered 
54 meeting said Walker at the corner of 7th and F streets upon 
a date which he did not remember, tliat said Walker was 
looking for G. B. Towles at the time, and asked witness to tell G. B. 
Towles that said Walker desired to see him; that tlie conversation 
lasted only a few seconds, and that there was not time enough for 
such a conversation as was mentioned in the question, and that the wit¬ 
ness did not state to said Walker that the $465 note referred to was 
issued in aid of witness’ affairs at Gettysburg; and that said Walker 
did not exhibit any note to him. 

The witness Towles was further asked on cross-examination 
whether he remembered that on the occasion of the visitation of the 
Grand Lodge of Free Masons to the Lafaj^ette Lodge in November 
of 1899, he did not meet the said Walker at that lodge, and whether 
said Walker did not show witness a number of notes, and whether 
witness did not say that he was making efforts to raise money to 
pay those note- and that Charles C. Duncanson had the matter in 
charge, and that if said Walker was not satisfied with witness’ state¬ 
ment, he might consult Mr. Duncanson. 

To that question the defendants objected upon the ground that it 
was not proper cross-examination, that statements or transactions 
with regard to the other notes were collateral to the issue, and that 
an affirmative answer to this question would not even tend to con¬ 
tradict the witness; but the court overruled the objection, to which 
action of the court the defendants noted an exception. 

In reply to this question the witness stated that he did not refer 
the said Walker to Mr. Duncanson as stated. 

65 The said witness Henry O. Towles on being recalled for 
further cross-examination, admitted that he had signed the 
following letter, which was thereupon offered in evidence by plain¬ 
tiff’s counsel. The letter is as follows: 


Robert E. Bradley, real estate and insurance, No. 1303 F street N. W.; 

telephone 1303. 

Washington, D. C., October 6,1899. 

Mr. Robert E. Bradley : 

You are hereby authorized to procure a loan of $106,000 for which 
I will give my promissory note, payable in two years, with interest 
at 6 per cent, per annum, payable semi-annually and secured by 
mortgage on 1200 acres, more or less, of land situated in the county 
of Adams, State of Pennsylvania, and belonging to the Gettysburg 
Springs and Hotel Company, of Gettysburg, Adams Co., Pa. Shoilld 
you procure a party who will make this loan, of which I am to be noti¬ 
fied within 30 days from this date, I agree to pay you a commission 
of 6 per cent., upon the amount of the loan. I further agree to 
furnish satisfactory certificate of title, and to pay all necessary costs 
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including conveyancing, acknowledgments insurance and record¬ 
ing. 


Witness: 


HENRY 0. TOWLES, President, 
GILBERT B. TOWLES, 

Secretmy G. S, & Hotel Co. 


EDMUND BRAND. 


56 Tlie witness Towles stated that the purpose of the loan re¬ 
ferred to in said letter was to take up the outstanding mort¬ 
gage upon the Gett 3 ^sburg property, and also to raise certain addi¬ 
tional money for the benefit of Gilbert B. Towles, “ to clean up 
ever 3 "thing; ” and that the loan was authorized b 3 ’’ the unanimous 
consent of all the parties interested, although there was no necessit 3 '’ 
for the loan, and that it was merel 3 ^ authorized for the convenience 
of Gilbert Towles, to take up the outstanding floating indebtedness 
represented b 3 ^ promissoiy notes issued for the individual benefit of 
Gilbert B. Towles and liis friend H. H. Tallmadge. 

The witness was then asked whether he remembered an interview 
at which himself, Gilbert B. Towles, Robert E. Bradle 3 ", and Horatio 
N. Taplin were present, at the office of Gilbert B. Towles in or about 
the month of October, 1899, and whether or not Mr. Bradley and 
Mr. Taplin had not suggested at tluit interview that it might be 
difficult to raise the monev referred to in the letter aforesaid, for the 
reason that so many of those notes had been protested, and that the 
enterprise had been prejudiced by the failure to meet them, and 
whether witness did not then state, or vvhether Gilbert Towles did 
not state in witness’ presence, that the purpose of this loan was to 
take up these outstanding notes. 

To this question the defendants objected, upon the ground that 
such testimony would be irrelevant and immaterial, and did not 
even tend to contradict the witness’ former statements, and that it 
referred to purely collateral matters; but the court overruled the 
objection, and the defendants noted an exception to the action of the 
court in this regard. 

57 The witness thereupon stated that he may have had.such 
an interview, but that he did not remember it, but that he 

did meet Mr. Bradley several times at Mr. Gilbert Towles’ office 
and had several talks with him about this loan; that said G. B. 
Towles was ver 3 ' anxious to raise mone 3 ', parties 

interested in the Gett 3 "sburg corporation consented to it; that there 
was no outstanding floating indebtedness chargeable to the company, 
but that all of the outstanding notes, aside from the mortgage upon 
the property, had been issued for the individual benefit of Gilbert 
Towles and his friend H. H. Tallmadge to pay for their interest in 
this corporation. 

Upon redirect examination the witness stated that the loan referred 
to never was made, and that the compan 3 ' never got the money, 
and that it has gotten along without it. 
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Thereupon the defendant Robbins took the stand as a witness in 
his own behalf, and testified that the note in suit had no connection 
with the Gettysburg Springs and Hotel Company, and that he did 
not endorse said note in its present form, although he admitted that 
his signature on the back of said note was genuine; that he left 
Washington for Elmira on the 14th of June, 1899, and remained 
there until late in October of that year; that he was sure he never en¬ 
dorsed any such note before leaving for Elmira ; and that while there 
he kept a memorandum of each and every note endorsed by him for 
G. B. Towles ; that with the note and G. B. Towles’ letter before him 
and before placing the note in the letter, witness entered the date and 
amount of the note and where payable, in his memorandum book; 

that he kept this up until he ceased endorsing for G. B. Towles. 
68 Counsel for the defendant Robbins then introduced in evi¬ 
dence without objection, the said memorandum book showing 
twenty-six notes running from thirty to ninety days, twenty-five of 
them being dated between June 27tii, 1899 and August 27th, 1899, 
and one being dated November 24th 1899 for $250, none of which 
bore the date nor were for the amount of the note in suit. The 
witness further testified tliat of those twenty-six notes, only one had 
ever turned up since, and that that one had been paid. In response 
to a question propounded by his counsel at the request of one of the 
jurymen, the witness stated that he had never endorsed any notes 
in blank. He further testified that in the summer of 1899 the pro¬ 
test of a note reached him; that the date thereof was right, but the 
amount filled in the note was considerably larger than the note wit¬ 
ness had endorsed as shown by his memorandum, and that that 
caused witness to stop endorsing; and that he endorsed no note at 
Elmira after tiiat; that up to that time witness had not the slightest 
suspicion that any notes endorsed by him had been altered; and 
that he never gave G. B. Towles or anybody else authority to alter 
notes that he had endorsed. 

The witness Robbins was asked upon cross-examination whether 
on or about the 13th day of May, 1898, he met Samuel H. Walker 
at the office of Gilbert B. Towles, upon which occasion the said 
Gilbert B. Towles showed witness a note bearing witness’ signature, 
and the signatures of two or more of the defendants in this case, 
and whether or not witness did not say that the note then referred 
to was good, and that it was issued for the purpose of advancing 
the Gettysburg speculation or enterprise, and that witness 
59 was helping the Towles boys to carry the Gettysburg property, 
and tliat witness and they would need more mone}^ for that 
purpose before tliey were through; to which question the witness 
answered that he never had any such conversation with said 
Walker. The said witness was further asked on cross-examination 
whether he remembered on this occasion or on any other occasion 
referring said Walker to Gilbert Towles for further information in 
regard to the notes of the Gettysburg enterprise; to which the wit¬ 
ness responded that he did not remember any such event. 

The defendants having rested, counsel for the plaintiff stated that 
5—1271A 
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since the last adjournment of the court, a letter had been called to 
their attention of which they had no previous knowledge, and that 
they desired to recall Henry 0. Towles for further cross-examina¬ 
tion in regard to it. The letter is as follows : 


May 11th, 1899. 

Mr. Brand. 

My Dear Sir: You will please urge G. B. to see that those 
lawyers call on the secretary as soon as Butler returns. I hope you 
won*t disappoint me on Friday noon as promised. I have sent 
word to my friend that my note would be taken up when due. 

Yours, etc., ‘ HENEY 0. TOWLES. 

To the recalling of this witness for the purpose stated the defend¬ 
ants objected on the ground that it was not proper cross-examina¬ 
tion and did not tend to contradict any of the previous statements 
of the witness, and related to collateral matters. The objec- 
60 tion was overruled by court, to which ruling the defendants 
excepted. 

The defendant Henry 0. Towles was then recalled by the plain¬ 
tiff and stated that the signature to said letter was his, and that he 
did not remember what note was referred to in said letter. 

The letter was then offered in evidence, to which proffer the de¬ 
fendants objected for the reasons last hereinabove stated; but the 
objection was ov'erruled, to which action of the court the defendants 
noted an exception. 

Thereupon, Eldridge J. Smith was called as a witness in rebuttal 
by the plaintiffs, and testified that in the early part of the summer 
of 1899 he was present in Gilbert B. Towles’ office when the defend¬ 
ant Robbins signed a number of notes in blank ; that upon this oc¬ 
casion neither the defendants Bryan nor Henry 0. Towles were 
present. 

To this testimony the defendants objected, on the ground that it 
was not competent as against the defendants Henry 0. Towles and 
Bryan, and that as to the defendant Robbins no proper foundation 
had been laid tor asking such a question. But the objections were 
overruled, to which action of the court the defendants noted an ex¬ 
ception. 

Thereupon Samuel H. Walker was called as a witness on behalf 
of the plaintiff, and testified that he knew the defendant Robbins, 
and was asked whether he had had any conversation with him on or 
about the 13th day of May 1898, in the office of Gilbert B. Towles, in 
relation to the negotiation of any note upon which he and the defend¬ 
ants Gilbert Towles and Henry Towles were parties. To this 
question the defendants objected upon the ground that it was not 
proper rebuttal, and that it was a manifest attempt to contradict the 
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defendant Robbins upon an immaterial matter brought out 

61 upon cross-examination; but the objection was overruled, to 
which action of the court the defendants noted an exception. 

The witness Walker thereupon stated that he had such an inter¬ 
view and that the defendant Robbins had then stated that the note 
was good, that it was issued for the purpose of advancing the 
Gettysburg speculation or enterprise, and that said Robbins was 
helping “ these boys ” (not mentioning the Towles boys by name) to 
caiTw the Gettysburg syndicate, and that Robbins and they would 
need more money for that purpose before they were through. 

The witness Walker was thereupon asked to state whether or not 
on that occasion the defendant Robbins referred witness to Gilbert 
Towles as to a statement of what interest he had in the Gettysburg 
property. 

To this question the defendants objected upon the ground that it 
was not proper rebuttal evidence, was irrelevant and immaterial, 
and was an attempt to contradict the defendant Robbins upon a 
collateral matter; but the objection was overruled, to which action 
of the court the defendants noted an exception. 

The witness thereupon answered that the defendant Robbins did 
upon that occasion refer him to Gilbert Towles as to a statement 
of what interest said Robbins had in the Gettysburg property, 
and that Gilbert Towles gave him a statement which witness took 
down upon paper in a rough draft, showing the interest of the 
parties; that when Gilbert Towles made this statement to wit^ 
ness, defendant Robbins was sitting in the same room with Gilbert 
Towles, writing at another desk, that defendant Robbins was a 
little hard of hearing, but witness thinks said defendant Robbins 
heard a part of this conversation, but does not think 

62 he heard it all; that witness’ rough notes made at that time 
were delivered to Mr. 0. B. Hallam his attorney, tor use in the 

case of National Capital Bank vs. Bryan etal. (No. 1141, Court of Ap¬ 
peals); that when witness gave Mr. Hallam the original, he made a 
copy thereof; that witness has since looked into the drawer where 
he kept some papers and some old notes of Mr. Robbins, some six or 
eight years old, and that the original memorandum was not there, 
nor was it in any other place where witness thought it ought to be, 
although he had looked in all such places. 

The witness Walker was then asked to refresh his recollection 
from the memorandum referred to and tell the jury what Gilbert 
Towles said to him. 

The defendants thereupon objected to the witness refreshing his 
memory from the copy of the original memorandum referred to; 
but the objection was overruled by the court, to which action of the 
court the defendant noted an exception, and the defendant Bryan 
excepted generally to all testimony of this witness for the reason 
that it related to transactions with which he was in nowise con¬ 
nected. 

The witness thereupon stated as follows: 

I asked him what was the Gettysburg syndicate to which Mr. 
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Robbins had referred and he stated that they had 1205 acres of 
land in the battlefield of Gettysburg in which these parties had 
different interests ; that IT. 0. Towles had $65,000, Robbins $23,000, 
Gilbert B. Towles $45,000, Bryan $15,000, making a total of $148,000; 
that they were indebted to the president of the Gettysburg bank in 
the sum of $30,000; that they owed here and in New York $25,000, 
which with the amount they had put in made $203,000 ; that 

63 this 1205 acres was held by the United States Government 
under condemnation proceedings and that they had con¬ 
demned part of it at $470 an acre; that figuring the value at that 
rate they calculated that the syndicate would get $300,000 and a 
half of $266,035 or all told, that for $203,000 they had put in they 
would get $433,175; that they had been endeavoring to secure an 
agreement with the Secretary of War and that they liad been ad¬ 
vised that if they would stop the appeal in the United States court 
in Philadelphia he would be willing to make an allowance of $470 
an acre, and arbitrate the question of damages to the hotel and other 
things, for the balance of their claims. It was on the strength of 
this that they wanted me to advance the money to them.” 

The witness Walker then stated that he knew the defendant Henry 
0. Towles, and the witness was asked whether or not, on or about 
the 20th of June 1899, witness saw Henry 0. Towles at the corner 
of 8th and F streets or near there, and had any conversation with 
him in reference to a note for $465, bearing date June 20th, 1899, 
signed by G. B. Towles and endorsed by Henry 0. Towles and Mr. 
Robbins ; and whether at that interview witness did not ask him if 
that note was a part of the series of notes issued for the benefit of 
the Gettysburg property, or in aid of Henry 0. Towles’ enterprise at 
Gettysburg, and whether Henry 0. Towles did not say that it was. 

To this question the defendants objected, upon the ground that it 
was immaterial and irrelevant, not proper rebuttal, and an evident 
attempt to contradict the witness on a collateral matter; and also 
upon the ground that it was introducing the contents of a written 
paper when the paper itself was not produced nor its absence ac¬ 
counted for; but the court overruled the objection, to which action 
of the court the defendants noted an exception. 

64 Thereupon the witness Walker stated that within a week 
after the 20th of June, or about that time, he met the defend¬ 
ant Henry 0. Towles on F street between 8th and 9th, and asked 
Henry 0. Towles if this was a part of the Gettysburg syndicate busi¬ 
ness, and asked why the note referred to was in that shape with the 
peculiar marks, and that Henry 0. Towles had said it was for a 
curtail of “two of these notes” that were coming due; and that Mr. 
Robbins was out at the time and that the witness need not go to see 
him, but the matter would be all straight. 

The witness Walker then stated that he was present at a lecture 
that was delivered by Dr. Bristol to Lafayette Lodge in the fall of 
1899, upon the occasion of the visitation of that lodge, and he was 
asked by plaintiff’s counsel whetlier he had any conversation with 
said Henry 0. Towles then about the payment “of any of these 
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notes,” and whether in that conversation Mr. Henry 0. Towles said 
to witness that they were making efforts to raise money, and that 
Duncanson had the matter in charge, and that if witnes- was not 
satisfied with his (Towles’) statement, he might consult Mr. Dun¬ 
canson. 

To this question the defendants objected on the ground that it 
called for evidence irrelevant and immaterial in this case, that it 
was not proper rebuttal testimony, and that it was an attempt to 
contradict the defendant Towles upon an immaterial and collateral 
matter; but the court overruled the objection, to which action of 
the court the defendants noted an exception. 

The witness Walker then stated tfiatthe conversation occurred 
substantially as stated in the question. 

Thereupon E-obert E. Bradley was called as a witness on 

65 behalf of the plaintiff, and was shown the letter last herein¬ 
above set forth, and was asked whether he was the same 

Robert E. Bradley referred to therein, and whether he made any 
effort to place the said loan ; and whether he was present at the 
office of Gilbert Towles at the corner of 7th and F streets shortly 
after the date thereof, and if so, to state who was present, and what 
conversation took place on that occasion with reference to this loan, 
between himself, Mr. Taplin, Mr. Gilbert B. Towles and Mr. Henry 
0. Towles. 

To all of these questions counsel for the defendants objected, upon 
the grounds that they were not proper rebuttal, that they called for 
immaterial and irrelevant testimony, and related to collateral trans¬ 
actions ; but the objections were overruled, to which actions of the 
court the defendants noted exceptions. 

The witness thereupon stated that he was present at such an 
interview, that Henry 0. Towles, Gilbert Towles and Horatio N. 
Taplin were also present; that Henry Towles asked Mr. Taplin if 
he felt certain that he could make this loan ; that Mr. Taplin said 
that he thought he could, and that the principal danger lay in the 
fact that his party, from whom he expected to get this money, might 
have heard of the protested notes outstanding signed by Mr. 
Gilbert Towles and endorsed by Mr. Heniy 0. Towles, that Henry 
0. Towles said “ Well, we are borrowing this money to pay off* these 
obligations; ” that Gilbert Towles had prepared a list of these out¬ 
standing obligations; that the amount of the floating indebtedness 
at that time, according to witness’ recollection, was between $35,000 
and $40,000. 

66 Thereupon Horatio N. Taplin was called as a witness on 
behalf of the plaintiff, and was shown the letter last herein¬ 
above recited and asked if he recognized that paper as anything 
with which he had ever had anything to do. 

To this question the defendants objected upon the same grounds 
as were interposed to similar testimony given by the witness Brad¬ 
ley ; but the court overruled the objection, and the defendants noted 
an exception thereto. 
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The witness then stated that he remembered the transaction to 
which the letter referred, and was then asked whether he was pres¬ 
ent at an interview in the office of Gilbert Towles at the corner of 
7th and F streets on or about the day said paper bears date, at 
which were present Robert E. Bradley, Henry 0. Towles, Gilbert B. 
Towles and himself, at which the subject of conversation was the 
possibility or impossibility of negotiating that loan. 

To this question the same objection, ruling and exception were 
made as in the question previously asked of this witness. 

The witness responded that he had such an interview; that his ^ 
people that were to make the loan asked for the complete details of 
all the uses to be made of. the money, that is to say, how much 
would be required to take up the trust on the property in Gettys¬ 
burg, and how much would be required to liquidate the indebted¬ 
ness that they had throughout the city; that witness had reported 
himself that there were some obligations, which witness thought 
were entirely outside of this matter but which he thought it was 
his duty to report to the people making the loan; that the floating 
indebtedness outside of the Gettysburg trust amounted to $35,000 
or $40,000; that they figured up the indebtedness and found 

67 that there was so much that they would have to pay to square 
up everything; that he made a suggestion to one of the 

Towles as to the difficulty he expected on account of the fact that 
some of their paper had been protested, and that he could not recol¬ 
lect what they sai<i in reply except that it was to be provided for in 
some way at this time, when the loan was effected. 

Thereupon Mr. H. H. McKee was called as a witness on behalf of 
the plaintiff in rebuttal, and stated that he had been a teller in the 
National Capital Bank of Washington for a number of years prior to 
his promotion to the office of cashier; tliat it was his business to 
scrutinize every note that came through the bank ; that he had de¬ 
tected alterations in hundreds of them ; that he had made such ex¬ 
aminations both with glasses and with the naked eye; that generally 
the erasures detected by him had been made with a sharp instru¬ 
ment and something written over it, and that that was the extent of 
his knowledge on the subject of erasures; and that he felt that he 
was competent to ascertain whether or not there had been alterations 
upon a promissory note; that he had had no experience with notes 
where the claim was made that they had been changed by the use 
of chemicals, although he had made an examination of certain of 
the “Towles notes’^ in the possession of the National Capital bank 
which it was claimed had been altered by chemicals, although that 
examination had been made after the alterations in the notes liad 
been detected by someone else; that he was familiar with the ap¬ 
pearance of writing upon new paper; and had seen writing 

68 that had been made on paper that had been altered by the 
use of acids, but not sufficiently to enable him to inspect a 

note and say whether the writing thereon had been put on after 
other writing preceding it had been washed out. 
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The witness McKee was then asked to examine with a glass the 
first cipher in the figured “ 1000^^ in the note in suit, and see if there 
was any trace of any other writing there, apparently. 

To this question the defendants objected, upon the ground that 
he had not shown himself to be qualified as an expert with regard 
to the alteration of notes by the use of chemicals or of Collins’ ink 
eradicator, there being no contention that the note in suit had been 
altered by any other means. But the court overruled the objection, 
to which action of the court the defendants noted an exception. 

The witness McKee thereupon testified that he could not detect 
anything which to his mind would indicate that there had been 
any writing in black ink underneath the “ 1000,” although there 
were the remains of some red-ink figures along towards the right of 
the 1000; ” that he could not see anything in the space where the 
words “ June 21st ” were written in the date to indicate to his mind 
that there had ever been any otlier writing in that place; that there 
appeared to be no change where the written word “ I,” in the words 
“ I promise to pay,” was placed; and that there was nothing about 
the words “ one thousand ” to indicate to his mind that there had 
ever been anything written under it. 

Thereupon the plaintiflf Charles B. Tanner was recalled in 

69 rebuttal, and asked what was the amount of the considera¬ 
tion that he paid for tlie note dated March 27th, 1899. 

To tins question the defendants objected, on the ground that 
it was immaterial and irrelevant, that it had already been fully gone 
into in the case-in-chief, and that it was not proper rebuttal. But 
this objection was overruled, and to this action of the court the de¬ 
fendants noted an exception. 

The witness Tanner thereupon stated that he originally paid 
$1,000 for the said note, and that the reason that he only gave the 
witness Ballinger a check for $990 in payment thereof, was that there 
was a small balance due the plaintiff by Ballinger, and that when 
witness drew the check, plaintiff asked Ballinger if he could take 
out this balance, to which Ballinger assented. 

Thereupon Charles C. Duncanson was called as a witness on be¬ 
half of the plaintiff in rebuttal, and stated that he had been ac¬ 
quainted with the defendants all his life, and was asked by plaintiff’s 
counsel to state to the court and jury what business relations he had 
with the defendants in the latter part of November and the first of 
December, 1899, growing out of the note in suit. 

To this question the defendants objected, upon the ground that it 
was irrelevant and immaterial, an attempt to contradict the wit¬ 
nesses Towles, Bryan and Robbins, upon a collateral matter, without 
confining the question to the particular transactions, to which the 
attention of these witnesses had been called, and that it was not 
proper rebuttal. But the court overruled the objection, to which 
action of the court the defendants noted an exception. 

70 The witness thereupon stated that one Edmund Brand 
called upon him and asked him to go to see Mr, Henry 0^ . 
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Towles, that in response to this he went to Mr. Henry O. Towles’ 
house, where he met said Henry 0. Towles, Gilbert Towles, and 
Edmund Brand, and that the defendant C. C. Bryan came in a little 
later, and that it was agreed that these defendants should place their 
property in trust with him as trustee, for the purpose of permitting 
him to arrange with the creditors so that they might hold off the 
suits and judgments until the witness could realize enough out of 
the Gettysl)urg property to pay the creditors; that when he went to 
Henry 0. Towles’ house on the day in question he had a partial 
list of those creditors which he got from Gilbert Towles in the pres¬ 
ence of the others; that he does not know what became of that list, 
and cannot novY remember what names were upon it; but that the 
entire transaction fell through ; that the defendant Robbins came 
down to witness’ office the next day and wanted about a thousand 
dollars for the purpose of paying his taxes, but that witness would 
not give it to him until Robbins should first secure him by a deed 
of trust; that witness did not know whether or not the note in suit 
was mentioned as part of the existing indebtedness which this 
trust was intended to secure, although witness understood that it 
was intended to secure all the indebtedness in regard to the 
Gettysburg transaction, and that the notes had been hypothecated 
on that; but that witness does remember that at that interview 
something was said about the plaintiff Tanner having brought a 
suit, that at that interview it was stated that the amount of the in¬ 
debtedness outstanding and represented by promissory notes was 
about $60,000. 

71 Upon cross-exainination the witness stated that this inter¬ 

view occurred about the first of December 1899; tliat witness 
was the holder of some of this outstanding Towles paper aggregat¬ 
ing in amount about $7,400, and that about December 5th (which 
was after the other negotiation had ffillen through) he obtained 
from Henry 0. Towles a trust to secure his own notes; that at the 
interview about which he testified, no mention was made by any¬ 
body about any notes having been altered, and that witness himself 
did not know that there had been any such alterations. 

And this being all of the evidence, the plaintiff thereupon asked 
that a judgment by default against the defendant Gilbert Towles 
might be entered up at the end of the proceedings, along witli any 
judgment which might be entered upon the verdict against the 
other defendants, or any of them. 

Whereupon defendants’ counsel stated that unless judgment should 
be entered against Gilbert Towles before the jury should retire, they 
desired to object to the case going to the jury at all, upon the ground 
that until this case should be disposed of as to Gilbert Towles who 
had not pleaded, there could be no judgment entered against aii}'^ 
of the other defendants; but the court ruled that the case should 
be submitted to the jury, to which action the defendants noted an 
exception. 

Whereupon the plaintiff prayed the court to instruct the jury as 
. follows: 
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4. The jury are instructed that no alterations in the note 

72 can affect the liability of any of the defendants unless such 
alterations were made subsequently to the endorsement of 

the note by such defendant; should you find that the note has been 
altered in some material parts, you will nevertheless return a ver¬ 
dict for the plaintiff, unless you believe from the evidence that such 
alterations were made after the defendants had endorsed the note 
and were made without their authority or consent. 

5. If the jury find that the note sued upon has been altered in a 
material part or parts, they will nevertheless return a verdict for 
the plaintiff if they believe from the evidence that such alterations 
were made with the authority and consent of the defendants. 

6. Although you should find that the note sued upon was fraudu¬ 
lently altered after it had been endorsed by the defendants, or by 
any of them, nevertheless, if you find that either of the defendants 
Bryan or Henry 0. Towles after such alterations and before the 
negotiation of the note, and upon the note being shown him, de¬ 
clared the note to be valid in its then condition, with the intent to 
negotiate the same, to the plaintiff, and that such declarations, being 
communicated to the plaintiff, before his acceptance of the note, in¬ 
fluenced him to accept the note, and that the condition of the note 
is now the same, in that case, you will return a verdict for the 
plaintiff against such of the defendants as appear to have made such 
declarations. 

Which said prayers were given by the court as prayed; to the 
granting of each and every of which prayers, the defendants and 
each of them noted an exception. 

And the defendant thereupon prayed the court to instruct the jury 
as follows: 

73 DEFENDANT. 

1. The jury are instructed that if by the inspection of the note in 
suit, or by the evidence in the case, or by both such inspection and 
such evidence, they are satisfied that any material alteration has 
been made in that note, their verdict should be for the defendant, 
Zenas C. Robbins. If the note was so altered, the burden of proof 
would be upon tlie plaintiff to satisfy thejury by a fair preponderance 
of tlie evidence that such alteration was made before the signature 
of the defendant, Zenas 0. Robbins, was placed on the back of the 
note. There is no legal or competent evidence in the case tending 
to show that such alteration, if it was made, was made with the 
knowledge, or by the authority of said Robbins. And in this con¬ 
nection thejury are further instructed that any alteration in the 
date, or iff the amount of the note, or in the time when it was 
payable, or in the bank at which it was payable, would be a material 
alteration, and that any alteration of the amount of the note would 
render it void as to said defendant, Zenas 0. Robbins, whether the 
alteration increased or diminished the amount of the note as 
originally written. 

Refused. 

6~-1271a 
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2. The jury are instrffbted that there is no evidence in this case 
upon which they can find a verdict against any of the defendants 
upon the common counts. 

Given. 

74 *(3. The jury are instructed that there is no evidence in this 

case tending to show that the sum of nine hundred and 
§ ninety dollars, which the evidence tends to show was paid by 
2 the plaintiff to the witness Ballinger, or any part thereof, was 
2 received by, or applied in any way to the use or benefit of the 
defendants Zenas G. Robbins or C. C. Bryan or either of them, 
^ and that for that reason there can be no verdict against them 
upon the common counts in the declaration in the case.) 
Refused. 

4. The jury are instructed that even if they should find from the 
evidence that the defendants or any of them were interested as stock¬ 
holders or otherwise in the Gettysburg Springs and Hotel Company, 
and that being so interested they or any of them made or endorsed 
promissoiy notes and placed them in the hands of Gilbert B. Towles 
to be negotiated for the purpose of raising money to be applied to 
pay the debts of said company, and that such notes were so negoti¬ 
ated, such facts cannot in anywise establish or tend to establish the 
liabilitv of the defendants or any of tliem upon the note in suit, if 
the jui*y are satisfied by a fair preponderance of the evidence that 
any material alteration which the jury shall find has been made of 
the note in suit without the authority or consent of such defendants 
was made after the signatures of the defendants concerned were ap¬ 
pended thereto. 

Given with modifications. 

75 3. The jury are instructed that if they shall believe from a 

prepondercince of the evidence that the note sued upon in 
this case has been altered so as to change the date, the amount pay¬ 
able or the time when or place where payable, or the names of 
the makers, since the. defendants placed their signatures on the 
back thereof, the burden of proof is upon the plaintiff to satisfy the 
jury by a fair preponderance of the eviilence that such alterations 
were made before said signatures were placed thereon, or if made 
afterwards, that the defendants vvdth full knowledge of said altera¬ 
tions ratified the same; and unless they shall be so satisfied, they 
must find a verdict in favor of said defendants. 

Given with modifications. 

4. The jury are instructed that if there was a material alteration 
made in the note in suit, it is not incumbent upon the defendants, 
or any of them, to show what the alteration was, nor whether the 
original note as originally written had been through any bank, or 
what bank, or whether it had been paid, or renewed. Airy material 
alteration of the note in suit after the defendants or any of them, 
endorsed the same, without their consent or authority, would render 
it absolutely void as to such defendants. 

Given with modifications. 

Matter enclosed in parentheses erased by pencil in copy.] 
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76 7. The jury are instructed that any acknowledgment by 
the defendant- Henry 0. Towles and C. C. Bryan of liability 

upon the note sued upon in this case, made after the plaintiff had 
purchased same, cannot be considered as a ratification by him of the 
alteration of a note previously endorsed by him, unless they shall 
believe that such acknowledgment was made on his part with full 
knowledge of all of such alterations. 

Given. 

(8th withdrawn.) 

9. If the jury shall believe from the evidence that the paper sued 
upon had once been discounted in some other shape and after hav¬ 
ing been paid, has been reissued to the plaintiff in this case without 
the knowledge or consent of the defendants their verdict must be 
for said defendants, unless the jury shall believe that the defend¬ 
ants or some one or more of them with full knowledge of the facts, 
acknowledged his or their liability to pay the note, in which case 
your verdict may be against the defendant or defendants so making 
such acknowledgment. 

Given with modifications. 

10. The jury are instructed that no statement made by the de¬ 
fendants Bryan and Henry 0. Towles prior to the purchase by the 
plaintiff of the note in suit, to the effect that such note was good and 
would be paid, if they shall believe that such statement was made, 
can operate as an estoppel against said defendants to deny the 

validity of said note, unless they shall believe that at the 

77 time such statement was made the said defendants knew that 
the plaintiff intended to act or was likely to act upon it, and 

that subsequently he did so act upon it. 

Given. 

11. The jury are instructed that before they can hold the defend¬ 
ants Bryan or H. 0. Towles liable upon the note in suit by reason 
of any statements which they may believe were made by them and 
which influenced the plaintiff to purchase said promissory note, they 
must believe that the said plaintiff exercised good faith and due 
diligence to ascertain the truth as to the validity of said note, and 
that in reliance upon such statements he purchased the note in suit 
for value. 

Given. 

12. The jury are instructed that no statement made by the de¬ 
fendants Bryan or Henry O. Towles prior to the purchase by the 
plaintiff of the note in suit, to the effect that said note was good and 
would be paid, if they shall believe that any such statement was 
made, can operate as an estoppel against the said defendants to deny 
the validity of said note, unless they shall believe that said note as 
of its present tenor and effect was exhibited to said defendants at the 
time said statement was made. 

Given with modifications. 

78 But the court refused to grant the 1st, 4th, 5th, 6th, 9th 
and 12th prayers as prayed, to the refusal to grant which 

prayers and each of them the defendants and each of them noted 
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an exception. x4nd the court granted the 4th, 5th, 6th, 9th and 
12th prayers as modified b}'' the words inserted as in italics in the 
prayers hereinafter following : 

4. The jury are instructed that even if they should find from the 
evidence that the defendants or anv of them were interested as stock- 
holders or otherwise in the Gettysburg Springs and Hotel Company, 
and that being so interested they or any of them made or endorsed 
promissory notes and placed them in the hands of Gilbert B. Towles 
to be negotiated for the purpose of raising money to be applied to 
pay the debts of said company, and that such notes were so ne¬ 
gotiated, such facts cannot in anywise establish or tend to establish 
the liability of the defendants or any of them upon the note in suit, 
if the jury are satisfied by a fair preponderance of the evidence that 
any material alteration which the jury shall find has been made of 
the note in suit without the authority or consent of such defendants 
was made after the signatures of the defendants concerned were 
appended thereto, and that the defendants did not waive the same by 
their declarations as set forth in pro,yen' No. 6 given yon on behalf of the 
plaintiff m* did not waive such alterations and promise to pay the note 
with a fall knowledge of the facts as to such alteration after it had been 
negotiated. 

Given. 

5. The jury are instructed that if they shall believe from 

79 a preponderance of the evidence that the note sued upon in 
this case has been altered so as to change the date, the 

amount payable or the time when or place where payable, or the 
names of the makers, since the defendants placed their signatures 
on the back tliereof, the burden of proof is upon the plaintiff to 
satisfy the jury by a fair preponderance of the evidence that such 
alterations were made before said signatures were placed tliereon, or 
if made afterwards, that the defendants witli full knowledge of said 
alterations ratified the same; and unless they shall be so satisfied, 
they must find a verdict in favor of said defendants, provided they do 
not find that Bryan and Henry 0. Towles declared the note valid loith 
intent to negotiate the same to the plaintiff as set forth in the 6th prayer 
of plaintiff and which has — given to you. 

Given as modified. 

6. The jury are instructed that if there wiis a material alteration 
made in the note in suit, it is not incumbent upon the defendants, 
or any of them, to show what the alteration was, nor whether the 
original note as originally written liad been through any bank, or 
what bank, or whether it had been paid, or renewed. Any material 
alteration of the note in suit after the defendants or any of them, 
endorsed the same, without their consent or authority, would render 
it absolutely void as to such defendants, except imdei' circumstances 
such as just given to you in defendants^ prayer No. 5. 

Given as modified. 

9. If the juiy shall believe from the evidence that the paper 
sued upon has once been discounted in some other shape 

80 and after having been paid, has been reissued to the 
plaintiff in this case without the knowledge or consent of the 
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defendants their verdict must be for said defendants, unless the jury 
shall believe that the defendants or some one or more of them, with 
full knowledge of the facts, acknov\dedged his or their liability to pay 
the note, in which case your verdict may be against the defendant 
or defendants so making such acknowledgment, or declared the note 
to he valid with a view of negotiating it to the 'plaintiff as set forth in 
prayer No. 6 of the plaintiff. 

Given as modified. 

12. The jury are instructed that no statement made by the de¬ 
fendants Bryan or Henry 0. Towles prior to the purchase by the 
plaintiff of the note in suit, to the effect that said note was good and 
would be paid, if they shall believe that any such statement was 
made, can operate as an estoppel against the said defendants to deny 
the validity of said note, unless they shall believe that said note as 
of its present tenor and effect was exhibited to said defendants at the 
time said statement was made, or that they otherwise knew the note 
to be in its present condition. 

Given as modified. 

To the modification of which said prayers and each of them the 
said defendants and each of them noted an exception. 

And the case having been argued, the court charged the jury as 
follows: 

81 Charge to the Jury. 

The Court: Gentlemen of the jury: The issue between the par¬ 
ties, the plaintiff and tlie defendants, is made up by the pleadings, 
and is contained in the second count of the original declaration, the 
third count of the original declaration, and the fourth count as it is 
framed, which was filed as an amendment to the original declara¬ 
tion. 

The second and fourth counts set forth the execution of this note 
as 3 ^ou have heard repeated a number of times in the course of this 
trial by the defendants; and that the note after it was made and 
endorsed by the defendants, was endorsed to the plaintiff, as it is 
claimed, before maturity and for value. 

The f)lea of the defendant Bryan to the original declaration is 
“ that he did not promise or undertake in the manner and form al¬ 
leged in the first, second and third counts of the plaintiff’s declara¬ 
tion, and for further plea the said defendant sa^^s he is not, notw was 
he ever indebted unto the plaintiff in manner and form as alleged 
in the first, second and third counts of the said declaration.” 

The plea of Henry 0. Towles is that he did not undertake or 
promise in the manner and form as the plaintiff in his declaration 
has alleged, and for further plea to said declaration said defendant 
Heniy 0. Towles sa 3 ^s he is not and never was indebted as the said 
plaintiff has in his declaration alleged.” 

Mr. Robbins’ plea is that he did not promise as alleged, and for 
a furtlier plea says he did not endorse as alleged; for a fur- 

82 ther plea to tlie second count of the plaintiff’s declaration, 
defendant says that the promissory note therein described was 
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not endorsed or delivered to the plaintiff as therein alleged, and for 
a further plea to said declaration this defendant says he is not in¬ 
debted as alleged.” 

These pleas having been filed to the declaration, and to the 
amended declaration, it is necessary for the plaintiff to prove his 
case as stated in his declaration against these parties defendant. It 
is conceded in the case that the signatures appearing upon the 
promissory note which is in suit, and which has been exhibited to 
you, are genuine for the purposes of this trial. It therefore did not 
become necessary for the plaintiff to offer the usual evidence of the 
genuineness of the signatures of the defendants to the note. It is 
further admitted, I believe I am very sure of it—that the note, when 
it became due, was protested and notice of protest served upon the 
defendants. 

Under ordinary circumstances, gentlemen, that would entitle 
the plaintiff to judgment, but the defendants, denying the note that 
is alieged to be theirs in their pleas, have introduced evidence to 
support that defense, which is, as you have learned in the course of 
this trial, that the note itself has been changed in material parts 
since it had been signed by the defendants, either as makers or en¬ 
dorsers. 


* ♦ ^ 

83 There was some claim made by counsel, I believe, that not¬ 
withstanding the place at which their names appeared upon 
the note, they were to be regarded as makers; but that is not a ma¬ 
terial question now—perhaps not at all in this case. 

The question for you gentlemen to determine now, is : First, 
whether in your judgment the evidence shows that any such 
alterations has been made? Has any material alteration been 
made ? In order to advise you exactly as to what would 
be material alterations. I may as well call your attention 
to what the law in this District regards as material alterations : Any 
alteration which changes, first, the date of the note; second, tlie 
sum payable, either for principle or interest; third, the time or 
place of payment; fourth, the number or the relations of the parties; 
fiftli, the medium or currency in which payment is to be made; or 
which adds a place of payment where no place of payment is 
specified; or any other change or addition which alters the effect of 
the instrument in any respect, is a material alteration. 

Remembering, gentlemen, that that is the law as to material 
alteration, in this District, it would become your duty to examine 
the testimony and to determine, first, whether in your judgment 
there has been any material alteration of this note, since it was first 
executed. If vou find that there has been no material alteration of 
the note, you should return a verdict for the plaintiff, but that 
finding should be only upon an examination and a careful weighing 
of all the testimony that has been adduced before you. The note 
has been introduced, and you have inspected that. You are 
entitled to exercise your best judgment and your faculties with 
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reference to the question of alteration, after you examination 

84 and under your oaths as jurors. You are entitled to consider 
and to weigh all of the evidence that has been adduced be¬ 
fore you of the experts in reference to alleged alterations of the note, 
and all of the circumstances that have been produced before you in 
the case that in an 3 ^wise reflect upon the question of whether there 
has been an alteration or not of the note, are entitled to your con¬ 
sideration so far as they may have any weight or connection with 
the question of alteration. 

If you shall And that no material alteration has been made, your. 
verdict would be rendered for the plaintiff for the amount of the 
note, with interest from its date, or according to the requirements of 
the note itself If, however, you come to the conclusion, gentlemen, 
that there has been a material alteration of this note, since its exe¬ 
cution, it would then be necessary for you to make some further 
inquiry, and unless the plaintiff has produced testimony amounting 
in your judgment to a preponderance of the testimony upon that 
point, that the note was altered or changed to its present condition 
and appearance before it was signed by these parties, or executed by 
them, you would find, not for tiie plaintiff, but for the defendants, 
unless it is proved to your satisfaction that the change was made 
before the execution of the note. It is claimed that after the 
note was executed and when it was in its present condition, it 
was exhibited to Mr. Bryan, and to Mr. Henr}'^ 0. Towles, and they 
were asked whether it was a valid note, and that they then an¬ 
swered that it was a valid note and perhaps it would be paid. 
If any such thing as that occurred, and your are satisfied that 
it was not onl\'’ exhibited to Bryan and Towles, but that at 

85 time it was exhibited to them they were made to understand 
that this inquiry was made with reference to its negotiation 

to the plaintiff, and that the plaintiff desired information upon the 
subject. (If you should find that as to these two defendants there 
was such a representation made as that which it is claimed was made 
by Towles and Bryan, or either of them, with a view to its negotia¬ 
tion, with the understanding that the information was required for 
the purpose of satisfying the plaintiff, who had under cousideratioii 
the proposition of buying the note, it would be your duty, if you 
find yourselves satisfied as to that fact, to hold them liable upon the 
note, and to so return your verdict.) 

But the defendants claim, and they have produced some testiinori}'' 
on that point, that you must consider and weigh, that the note was 
not presented to tliem under any such circumstances, tliat it was 
not presented to them at all, in fact, so that they inspected it, or 
knew anything of its contents, beyond the fact that their signatures 
were sliown to them, that the}^ saw their signatures were genuine, 
and said their signatures were genuine, but said nothing more. 

Of course, in order to hold these’ defendants liable it must be 
shown that an opportunity was given to them to examine the note, 
that they did examine the note, and that they understood what note 
it was; and that they understood that the inquiry was made for the 
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benefit, or at the instance of the plaintiff, who was considering the 
propriety of purchasing the note. 

86 (If the evidence should be as claimed by the counsel for 

the plaintiff, ill regard to the statements of Mr. Bryan and 
Mr. Towles when inquiry was made of them; if explanations were 
made to them as claimed by the plaintiff, as to the purpose for 
which the inquiry was made, and the defendants Towles and Bryan 
knew the purpose for which the inquiiy was made; and if they 
made such examination of the note as satisfied them as to what the 


note was, and they said to this party who made the inquiiy—if you 
should find that this party made the inquiry for the plaintiff—that 
the note was a good note, or used language to that effect, and that 
it would be paid, they must be held responsible and must be re¬ 
garded as estopped now from denying their responsibility.) 


Whether that is so, or whether the interview occurred as claimed 


and testified to on behalf of the defendants, is for you to determine 
from the evidence, the plaintiff having the burden of showing by a 
preponderance of the evidence that the state of things claimed by 
the plaintiff to exist or to have transpired, is true. 

There is one other feature connected with this matter, which, per¬ 
haps, I might properly call to your attention, and that is that it is 
claimed that after the maturity of this note, certain parties made 
inquiry of Mr. Towles and Mr. Bryan as to this note, and that they 
upon an examination of the note stated that the note was a good 
note, that it was all right, and would be paid. This statement is 
denied bv the defendants—that is, that thev made the statement 
and in so strong language as that. You remember their testimony. 
It is claimed that they made it in utter ignorance of the fact that 
they now claim to be true; that the note had been altered, that it 
was an altered note. They claim they had no knowledge 
87 upon that at the time, and consequently made that declara¬ 
tion ignorantly. They claim they should not be held re¬ 
sponsible for that declaration, it not having been made with a full 
knowledge of the facts concerning the note. 

(That is a correct provision, gentlemen, as a matter of law, that 
they are not to be held responsible by you for the declarations said 
to have been made bv them after the maturitv of the note, with re- 
gard to its validity and genuineness, unless they then had knowl¬ 
edge of the facts which have been since developed, if, indeed, you 
should find that the evidence in this case does really develop that 
there was an alteration of the note in some material part. So you 
will examine this point, if you shall ever reach it, for the purpose of 
determining whether they made the declarations which it is claimed 
they made:) First, whether the}'^ made them, as claimed by the 
plaintiff, or whether tliere was any promise upon their part to pay 
the note, or any endorsement beyond the mere statement that their 
genuine signatures seemed to be on the note. 

(If. however, you should find that their statements were full and 
explicit, as claimed by the plaintiff, and to the effect tliat the note 
was all right and would be paid, then it is very material that you 
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should determine whether they made those declarations with a full 
knowledge of the facts as to the condition of the note as it may have 
been developed before you.) 

I think, at this point, gentlemen, I shall give you some of the 
prayers which have been granted by the court, which have been 
presented by the parties respectively, and possibly with very little 
more comment submit the case to you. 

88 Prayer No. 4, on behalf of the plaintiff, is as follows and it 
is given to you as the law. 

(“4. The jury are instructed that no alterations in the note can 
affect the liability of any of the defendants unless such alterations 
were made subsequently to the endorsement of the note by such de¬ 
fendant ; should you find that the note lias been altered in some 
material parts, you will nevertheless return a verdict for the plain¬ 
tiff, unless you believe from the evidence that such alterations were 
made after the defendants had endorsed the note and were made 
without their authority or consent.” 

I have charged you, gentlemen, that the burden of proof rests 
upon the plaintiff, to establish the fact that such alterations were 
made after the defendants had endorsed the note.) 

(Prayer No. 5 is given as requested by the plaintifl, and is as fol¬ 
lows: 

“6. If the jury find that the note sued upon has been altered in 
a material part or parts, they will nevertheless return a verdict for 
the plaintiff if they believe from the evidence that such alterations 
were made with the authority and consent of the defendants.”) 

But again the burden of proof as to any such matter as that is 
upon the plaintiff. 

(Prayer No. 6: 

“6. Although you should find that the note sued upon was 
fraudulently altered after it had been endorsed by the defendants, 
or by any of them, nevertheless, if you find that either of the de¬ 
fendants Bryan or Henry 0. Towles after such alterations and before 
the negotiation of the notes, and upon the notes being shown 

89 him, declared the note to be valid in its then condition, with 
the intent to negotiate the same, to the plaintiff, and that 

such declarations, being communicated to the plaintiff, before his 
acceptance of the note, influenced him to accept the note, and that 
the condition of the note is now the same, in that case you will re¬ 
turn a verdict for the plaintiff against such of the defendants as 
appear to have made such declarations.”) 

And upon this proposition too, the plaintiff still has the burden 
of proof, of establishing by a preponderance of the evidence, the 
facts claimed. 

The second prayer of the defendants is: 

“ 2. The jury are instructed that there is no evidence in this case 
upon which they can find a verdict against any of the defendants 
upon the common counts.” 

That is, for money paid, or money had and received, or the like, 
the common counts. You cannot find a verdict for the plaintiff 
7—12'^Ia 
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upon that count in the declaration. Your verdict for the plaintiff, 
if at all, must be that 3 "ou find by a preponderance of the evidence, 
the promissory note to be established, and its integrity not affected. 

Prayer No. 4 of the defendants, is as follows: 

‘^4. The jury are instructed that even if they should find from 
the evidence that the defendants or any of them were interested as 
stockholders or otherwise in the Gettysburg Springs and Hotel Com¬ 
pany, and that being so interested they or any of them made or 
endorsed promissory notes and placed them in the hands of Gilbert 
B. Towles to be negotiated for the purpose of raising money to be 
applied to pay the debts of said company, and that such notes were 
so negotiated, such facts cannot in anywise establish or 

90 tend to establish the liability of the defendants or any of 
them upon the note in suit, if the jury are satisfied by a fair 

preponderance of the evidence that any material alteration which 
the jury shall find has been made of the note in suit without the 
authority or consent of such defendants was made after the signa¬ 
tures of the defendants concerned were appended thereto (and that 
the defendants did not waive the same by their declarations as set 
forth in prayer No. 6 given you on behalf of the plaintiff’^— 

That is, in relation to the inquiry whicli Mr. Ballinger made of’ 
these parties, with reference to the note, before the note was ne¬ 
gotiated by the plaintiff, as to whether it was genuine and valid— 

“ or did not waive such alterations and promise to pay the note with 
a full knowledge of the facts as to such alteration after it had been 
negotiated.”) 

Defendants^ prayer No. 5 is: 

“ The jury are instructed that if they shall believe from a pre¬ 
ponderance of the evidence that the note sued upon in this case has 
been altered so as to change the date, the amount payable or the 
time when or place where payable, or the names of the makers, 
since the defendants placed their signatures on the back thereof the 
burden of proof is upon the plaintiff to satisfy the jury by a fair 
preponderance of the evidence that such alterations were made 
before said signatures were placed thereon, or if made afterwards, 
that the defendants with full knowledge of said alterations ratified 
the same; and unless they shall be so satisfied, they must find a 
verdict in favor of said defendants (provided they do not find 

91 that Bryan and Henry 0. Towles declared the note valid 
with intent to negotiate the same to the plaintiff as set forth 

in the 6th prayer of plaintiff and which has been given to you.”) 

The defendants’ 6th prayer is: 

“The jury are instructed that if there was a material alteration 
made ill the note in suit, it is not incumbent upon the defendants, or 
any of them, to show what the alteration was, nor whether the 
original note as originally written had been paid through any bank, 
or what bank, or whether it had been paid, or renewed. Any ma¬ 
terial alteration of the note in suit after the defendants or any of 
them, endorsed the same, without their consent or authority, would 
render it absolutely void as to such defendants, (except under cir¬ 
cumstances such as just given to you in defendants’ pi'ayer No. 5.” 
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That is, with full knowledge of all the circumstances, they said 
the note was valid, and promised to pay it; or if, when the note 
was presented to them, with the view of satisfying the plaintiff as to 
the propriety and safet}'' of purchasing the note, they then, with the 
knowledge of what was in the note, stated to the party who produced 
it to them, that the note was all right, was a valid note, and would 
be paid, in that event Mr. Brj'^an and Mr. Towles would be liable to 
pay it.) 

Prayer No. 7 of the defendants is as follows: 

“7. The jury are instructed that any acknowledgment by the 
defendant- Henry 0. Towles and C. 0. Bryan of liability upon the 
note sued upon in this case, made after the plaintiff had purchased 
same, cannot be considered as a ratification by him of the alteration 
of a note previously endorsed by him, unless they shall be- 

92 lieve that such acknowledgment was made on his part with 
full knowledge of all of such alterations.” 

Prayer No. 9 of the defendants is as follows: 

“9. If the jury shall believe from the evidence that the paper 
sued upon had once been discounted in some other shape and after 
having been paid, has been reissued to the plaintiff in this case with¬ 
out the knowledge or consent of the defendants, their verdict must 
be for said defendants, unless the jury shall believe that the defend¬ 
ants or some one or more of them with full knowledge of the facts, 
acknowledged his or their liability to pay the note, in which case 
your verdict may be against the defendant or defendants so making 
such acknowledgment, (or declared the note to be valid with a view 
of negotiating it to the plaintiff as set forth in prayer No. 6 of the 
plaintiff.” 

To which I called your attention several times before.) 

Defendants’ prayer No. 10 is as follows: 

“ 10. The jury are instructed that no statement made by the de¬ 
fendants Bryan and Henry 0. Towles prior to the purchase by the 
plaintiff of the note in suit, to the effect that such note was good and 
would be paid, if they shall believe that such statement was made, 
can operate as an estoppel against such defendants to deny the 
validity of said note, unless they shall believe that at the time such 
statement was made the said defendants knew that the plaintiff in¬ 
tended to act or was likely to act upon it, and that subsequently he 
did so act upon it.” 

That is to the same purport as one of the plaintiff’s prayers, 
except that it is a little more explicit. 

Defendants’ prayer No. 11 is: 

93 “ 11. The jury are instructed that before they can hold the 
defendants Bryan or H. 0. Towles liable upon the note in 

suit by reason of any statements which they may believe were made 
by them and which influenced the plaintiff to purchase said prom¬ 
issory note, they must believe that the said plaintiff exercised good 
faith and due diligence to ascertain the truth as to the validity of 
said note, and that in reliance upon such statements he purchased 
the note in suit for value.” 
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Defendants’ prayer No. 12 is as follows: 

‘‘12. The jury are instructed that no statement made by the de¬ 
fendants Bryan or Henry 0. Towles prior to the purchase the 
plaintiff of the note in suit, to the effect that said note was good and 
would be paid, if they shall believe that au}^ such statement was 
made, can operate as an estoppel against the said defendants to deny 
the validity of said note, unless the}’’ shall believe that said note as 
of its present tenor and effect was exhibited to said defendants at 
the time said statement was made, (or that they otherwise knew the 
note to be in its present condition.”) 

Gentlemen, if you shall find that any witness in the case, irrespect¬ 
ive of what side he may be on, has, in your judgment, wilfully tes¬ 
tified falselv, you are at libortv to disregard his entire testimonv; 
but as to whetlier you will do so or not, is a matter of discretion 
with you—^a discretion that should be exercised honestly and fairly. 
It may be that in some part of the testimony of such a witness he 

mav have testified to matters that are more or less corrobo- 
«/ 

94 rated by either the facts in the case, or by the testimony of 
other witnesses, whose veracity is not questioned. Under 

such circumstances as that it would be entirely proper for you to 
regard the testimony of the witness as being the truth in that re¬ 
spect. But when it comes to any unsupported statement of such a 
witness, the jury are at liberty to disregard it, as they are at liberty 
to disregard the whole testimony; but they would be at liberty, also, 
to regard his statement in some instances perhaps as to some par¬ 
ticular matter, as being true, because it is consistent with what are 
the known facts in the case, or with testimony of witnesses whose 
veracity is not questioned. 

If you find the testimony such as, in your judgment, by its pre¬ 
ponderance, entitles one of the defendants to be held insufficient as 
to the others, you may return your verdict accordingly, for one of 
the defendants and against another defendant, as the evidence in 
your judgment may demand; or you may render your verdict 
against all of the defendants if you think the evidence justifies you 
in doing so under the instruction of the court—or against one or 
more of the defendants, or for one or more of the defendants. In 
other words, you must find a verdict for or against each one of these 
defendants; but 3^011 may be governed in that by what v'ou consider 
to be the preponderance of the evidence, in so far as the evidence is 
concerned, and in so far as the rules of law given to you b}'^ the 
court, would uphold. 

95 Before the jury retired the defendants excepted to those 
portions of the charge enclosed in brackets. 

And this being the entire charge, the jury thereupon retired to 
consider of their verdict, and subsequently returned a verdict in 
favor of the plaintiff against the defendants Henry 0. Towles and 
C. C. Biyan for the sum of one thousand ($1,000) dollars, with in¬ 
terest from June 21 st, 1899; in favor of the defendants upon the 
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common counts; and in favor of the defendant Robbins on all the 
counts. 

And all the defendants^ said exceptions were noted upon the 
minutes of the court, and counsel for the defendants Henry 0. 
Towles and Charles C. Bryan pray the court to sign their their bill 
of exceptions to said several rulings and each of them, which is ac¬ 
cording! v done, now for then, this 8th day of November, 1902. 

E. F. BINGHAM, 

Chief Justice^ Supreme Court D. (7. 

96 Supreme Court of the District of Columbia. 

Saturday, November 29,1902. 

Session resumed pursuant to adjournment. Chief Justice Bingham, 
presiding. 

kP ^P 

Charles B. Tanner, Plaintiff, ) 

vs. V At Law. No. 43464. 

Gilbert B. Towles et al., Defendants.) 

Upon motion of Messrs. Clephane and Brandenburg, it is ordered 
that the time within which the defendants Henry O. Towles and 
Charles C. Bryan have to file their transcripts of record in the Court 
of Appeals be, and hereby is, extended until the 10th day of January, 
1903. 


97 Supreme Court of the District of Columbia. 

United Statics of America, 1 
District of Columbia^ / ^ * 


I, .John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
96, inclusive, to be a true and correct transcript of the record, as per 
directions of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 43464, at law, wherein Charles B. Tanner 
is plaintiff, and Gilbert B. Towles ei al. are defendants, as the same 
remains upon the files and of record in said court. 

In testimony whereof, I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 
of the District of the city of Washington, in said District, this 
Columbia. 2 day of January, A. D. 1903. 

JOHN R. YOUNG, Clerk, 
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HENRY O. TOWLES ET AL. VS. CHARLES B. TANNER. 


98 In the Court of Appeals of the District of Columbia, January 

Term, 1903. 

Henry O. Towles et al., Appellants,) 

vs. VNo. 1271. 

Charles B. Tanner, Appellee. j 

It is hereby stipulated and agreed by and between the parties 
hereto through their respective counsel, that the full text of the 
order which was passed by the supreme court of the District of 
Columbia on July 8th, 1902, extending the time within which to 
settle the bill of exceptions in the above-entitled case, a memo¬ 
randum of which is contained upon page 22 of the manuscript 
record, is in the words and figures hereinafter recited, to wit: 

It is ordered that the time in which to submit the bills of excep¬ 
tions be and hereby is extended 30 days from the expiration of the 
term, and the time in which to file the transcript of record in the 
Court of Appeals be and hereby is extended until the 25th day of 
November, 1902, and the April term is prolonged for a period of 30 
days to settle exceptions herein. 

It is further stipulated and agreed that this stipulation may be 
considered a part of the record on appeal and included in said 
record when printed. 

BRANDENBURG & BRANDENBURG, 
WALTER C. CLEPHANE, 

Attorneys for Appellants. 

C. A. KEIGWIN, Attorney for Appellee. 

(Endorsed ) No. 1271. Henry 0. Towles et al. vs. Cliarles B. 
Tanner. Stipulation to constitute part of record on appeal. Court 
of Appeals, District of Columbia. Filed Jan. 19,1903. Robert Wil¬ 
lett, clerk. 

Endorsed on cover: District of Columbia supreme court. No. 
1271. Henry O. Towles et al.y appellants, vs. Charles B. Tanner. 
Court of Appeals, District of Columbia. Filed Jan. 6,1903. Robert 
Willett, clerk. 
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